UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-20385

MAX ALEXANDER SOFFAR,

Peti ti oner- Appel | ant,

VERSUS

GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 21, 2000
Before EMLIO M GARZA, DeMOSS and DENNI'S, Circuit Judges.
DeMOSS, Circuit Judge:

Petitioner Max Al exander Soffar, convicted of capital nurder?
and sentenced to death by a Texas state court seeks a certificate
of probabl e cause (“CPC’) to appeal the district court's di sm ssal
of his first federal application for wit of habeas corpus, which

he filed pursuant to 28 U.S.C. 8§ 2254. The federal district court

! Soffar was convicted for the nmurder of Arden Al ane Fel sher
while in the course of commtting the robbery of Stephen Allen
Sins, which elevated the crinme fromnurder to capital nurder. See
TeX. PenaL Cobe § 19. 03.



refused to grant Soffar an evidentiary hearing and granted summary
judgnent in favor of Director Johnson, who has custody of Soffar
pursuant to his capital conviction. The district court then
entered an order denying Soffar’s application for wit of habeas
cor pus. Soffar’s application for a CPC is governed by
Antiterrorismand Effective Death Penalty Act of 1996 (AEDPA). W
therefore construe Soffar’s request for a CPC as a request for
certificate of appealability (“COA’), and because we have
determ ned that Soffar has nade a substantial show ng of the deni al
of a constitutional right with respect to his claimthat the State
violated his Fifth Anendnent rights by interrogating himwhile he
was in custody after he had invoked his right to counsel, we grant
hima COA as to that issue. We al so grant Soffar a COA as to (1)
his claimthat the State violated his Sixth Amendnent rights by
interrogating him after he had requested and been appointed
counsel, and while he was in custody regarding an extraneous
of fense presented during the penalty phase of his nmurder trial, and
(2) his claimthat he was denied effective assistance of counsel
based upon his trial counsel’s alleged failure to investigate,
devel op, and present available evidence with respect to the
surviving witness’'s statenents to police or wth respect to
ballistics evidence. Because we have al so determ ned, based upon
the undi sputed facts and for the reasons discussed herein, that
Soffar's conviction and sentence for capital murder are
constitutionally infirm by virtue of the State’'s violation of
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Soffar’s right to counsel during custodial interrogation, we
reverse the district court's order granting the Director's notion
for summary judgnent and remand this case to the district court for
entry of an order (i) granting Soffar’s application for wit of
habeas corpus, (ii) setting aside Soffar’s conviction and sentence
for capital nurder, and (iii) ordering Soffar’s rel ease unless the
State commences a re-trial of Soffar within 120 days. Qur deci sion

today renders MOOT all notions pending in this Court.

| . BACKGROUND
We have conducted an i ndependent and exhaustive revi ew of the
entire record of this case. The follow ng extensive factual
background is taken primarily fromthe facts found by the state and
federal habeas courts, but we have al so included those additi onal
rel evant facts which, based upon the record before us, we find to
be undisputed. W note at the outset that this case involves a
pecul i ar and uni que set of factual circunstances the |ikes of which
no court has yet seen, nor likely ever will see again.
A. The O fense
In either the | ate evening hours of Sunday, July 13, 1980, or
the early norning hours of Monday, July 14, 1980, four young people
were each shot in the head during the course of a robbery at the
Fairl anes-Wndfern Bowing Alley, located at 14441 Northwest

Freeway, approximately 13.5 mles northwest of downtown Houston,



Texas. The victins included Stephen Allen Sinms, a young mal e who
was the assistant manager of the bowing alley; Tommy Tenple, a
young nal e enpl oyee of the bowing alley; Arden Al ane Fel sher, a
young femal e non-enpl oyee; and, Gegory Garner, another young mal e
enpl oyee of the bowing alley. Garner was the only victim who
survi ved.

During the night imedi ately preceding the robbery-nurders,
the Wndfern Bowing Al l ey had been burglarized.? The side door of
the bowing alley, which was broken by the burglars to gain entry
t he ni ght before, had not been fixed by the next evening and could
not be locked. As a result, at around 7:30 p.m on the night of
the 13th, JimPeters, the manager of the bowing alley, asked Geg
Garner and Tommy Tenple, to stay late after closing to keep an eye
on the premses, at least until the early norning cleaning crew
arrived at approximately 4:00 a.m At approximately 9:30 p.m,
Garner noved his car across the street into the parking | ot of the
Houston First Church of God, which was directly across the

Nort hwest Freeway® fromthe bowing alley, so that after closing it

2 At the tinme of the robbery-murders in this case, two of the
four suspects from the previous night’s burglary of the bowing
alley were still at large, though they were apprehended within a
day or two of the robbery-nurders. The other two suspects had
al ready been arrested for the burglary. The four youths who were
involved in the burglary the night before di savowed any know edge
of, or association with Max Soffar or his alleged acconplice Latt
Bl oonfi el d.

3 At the tine of the robbery, the Northwest Freeway was a four-
| ane, divided highway with two one-way outbound | anes (which the
church fronted), separated by a grassy nedian fromthe two one-way
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woul d appear that no one was at the bowing alley. Just as the
bowing alley closed, a robber or robbers entered the bowing
all ey, shot the four individuals, and absconded wi th approxi mately
$1, 000 in cash.

Shortly after the robbery and shootings, at approxinmately
12:08 a.m, Geg Garner managed to telephone his nother, Nellie
Garner, from the control booth next to where he and the other
victins were lying. He relayed to his nother that soneone had been
at the bowing alley and that he needed help. H's nother told him
that she was sending his father, Ira Garner, to the bowing alley
and she asked her son if he was all right. After Geg responded
“yeah, I'mall right,” the bowing alley’'s other phone line rang
and G eg told his nother that he was putting her on hold. The
other caller was JimPeters, who was calling to check and nake sure
that everything was in order at the bowing alley. M. Peters
testified that Garner’s speech was garbl ed but that Garner told M.
Peters either “we, he, or they” nmade us |lay down. Peters, sensing
that sonething was awy, told Garner that he was going to call the
police. After Peters called the police, he started on his own trip
to the bowing alley. Wen Geg Garner returned to the phone |line
with his nother, he told her again that he was all right and that
the robber or robbers had just left. He answered his nother’s

questions by telling her that he was bl eeding fromthe side of his

i nbound | anes (which the bowing alley fronted).
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head and that he was holding his eyeball. Ms. Garner then hung up
t he phone and headed towards the bow ing alley.

After he hung up the phone with his nother, Garner wal ked over
and | aid down next to Arden Fel sher, who was the only other victim
still alive at the time. When he | aid dowmn next to Fel sher, he was
positioned closest to the front door of the bowing alley, just
inside the doors. Garner’s father was the first to arrive at the
scene. Wen he arrived, he parked his car in front of the building
with his headlights facing the front door. This illumnated the
inside of the bowing alley and he saw four people lying on the
floor. Wen he honked his horn, he could see his son |lift his head
and it was i mmedi ately apparent to himthat Garner was injured. He
ran i nside, conforted his son, and then tried to tel ephone for help
from the bowing alley phone. He was unable to nmake the call
because he coul d not get an outside line. He then drove across the
freeway to the church and asked a wonman, who had gathered wth
several others awaiting the return of their children froma church
youth trip, if she would call the police. He then returned to the
bow i ng all ey.

As |Ira Garner described the scene, his son was closest to the
door on his stomach; Fel sher was |ying on her stomach, still alive,
next to his son; Sinms was lying dead on his stonmach next to
Fel sher; and Tenpl e was |yi ng dead on his stonmach on the ot her side
of Sinms. The first three victins were |ying closer to the control
booth where the cash register was | ocated, and Tenple was | ocated
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closer to the concession area.* Photographs of the crinme scene
indicate that, in general terns, Felsher’s, Sins’s, and Tenple’'s
bodi es were positioned in a sonewhat sem -circular array, wth a
greater distance separating Tenple from Sins. Garner was found
aligned next to Felsher, but as discussed below, by his own
account, and consistent with a bullet hole found in the carpet
between the bodies of Sins and Tenple, he was |ying between Sins
and Tenpl e when he was shot, thus filling the gap in what would
have been a fully sem -circular configuration at the tinme of the
shoot i ngs.

After lIra Garner had arrived back at the scene, Jim Peters
arrived, and he was followed shortly thereafter by Ms. Garner

Additionally, two nmen fromthe church across the street arrived at

4 Physically, the bowing alley was set up as follows. As one
entered the two sets of glass front doors, a concession areal/ snack
bar was to the left, and the nmain control booth/cash regi ster area
was |ocated on the right, approximately 8 feet from the front
doors. Tenple’'s body was found approximately 15 feet fromthe | eft
set of front double doors, with his head pointed towards the snack
area to the left. Garner’s body was found just inside the right
set of front double doors with his head pointed sonewhat towards
the front doors-he was |ocated just at the front corner of the
control booth with his feet roughly perpendicular to the booth.
Beyond hi mwas the body of Fel sher, who was |ying approximately 11
feet inside the right set of doors, next to, and perpendicular to
the control booth, with her head pointed in the direction of the
snack Dbar. Just beyond Felsher, Sins’s body was found
approximately 14 feet inside the right set of doors, with his feet
positioned next to, and perpendicular to the area of the control
booth with sw ngi ng doors providing access to the cash register,
but his torso was angled towards the front doors. Wile Tenple’'s
and Sins’s bodies were roughly equidistance fromthe front doors,
nmore than 8 feet separated their bodies along the left to right
di mension of the bowing alley. Just beyond the feet of Tenple’'s
body were the seats in front of the individual bowing | anes.
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the scene to assist. Fel sher was flipped over onto her back to
clear her airway because according to those present, she was
gurgling blood. Police and nedi cal personnel arrived at the scene
shortly thereafter. Dr. Daniel Bethingcord, a second-year resident
from Hermann Hospital, was a nenber of the life-flight team of
medi cal personnel that arrived later at the scene by helicopter.
He directed efforts taken over from the fire departnent EM
personnel to resuscitate the only two living victins found on
arrival, Felsher and Garner. Fel sher was given priority of
treatment because of her critical condition. All efforts to
resuscitate Fel sher were unsuccessful and she was pronounced dead
at 1:40 a. m

Dr. Bethingcord then turned his efforts to treating Geg
Garner, who had previously been determned to be in nore stable
condition. Dr. Bethingcord thought Garner had suffered fromtwo
gunshot wounds to the head, but it was “difficult to tell which was
the entrance and which was the exit.” In fact, it was later
determned by Dr. Phillip GIldonburg, the neurosurgeon who
performed surgery on Garner at the hospital, that the bullet which
hit Geg Garner entered just above and in front of his left ear,
and exited just below his left eye. The bullet also caused sone
skul | fragnentation resulting in enbedded bone fragnents in a snal

portion of Garner’s brain. As result of his injuries, Geg @Grner



ultimately lost his left eye.® Once Geg Garner had been airlifted
to the hospital, the police began their investigation of the crine
scene in earnest.

Autopsies later revealed that the victinse suffered the
followng injuries. Tommy Tenple suffered a gunshot wound to the
head which entered the back of his head on the left side and the
bull et remained |odged in his right ear, never exiting his body.
Steven Sins suffered a gunshot wound to the head which entered the

back of his head on the |l eft side and which exited his | eft cheek;

5> Dr. Gldonburg testified at Soffar’s trial during the State’s
case-in-chief regarding Garner’s injuries. He also testifiedthat,
in his nmedical opinion, it was “possible” that Garner’s injuries
could have caused him to suffer from a condition known as
retrogressed ammesi a. This condition, according to the doctor
results when the portion of the brain which classifies and stores

recent nmenory suffers trauma from a concussion. When such a
concussi on occurs, menory of events imediately preceding the
trauma can be tenporarily, and in severe cases, permanently “w ped
out.” The nore severe the trauma, the farther back in tine

precedi ng the trauna m ght the nenory | oss be. The doctor conceded
that it is possible that all nmenory would return and that none
woul d be | ost.

Aside fromDr. G ldonburg’s testinony, no other explanation for
Greg Garner’s absence as a witness, either for the State or the
def ense, was presented. As the Texas Court of Crimnal Appeals

noted on direct review of this case, “[a]lmazingly, the State
presented no direct testinony or evidence at [Soffar’s] trial that
woul d have accounted for Garner’s absence at trial.” Soffar v.

State, 742 S.W2d 371, 373 n.1 (Tex. C. Cim App. 1987) (en
banc). W pause here to note that what nobst accurately accounts
for the State’s failure to call Garner as a wtness, as wll be
di scussed infra, is the fact that Geg Garner’s account of the
details of the robbery and shootings differs radically fromthe
account of events put forth in Soffar’s confessions. |f Garner had
testified at trial consistent with the various statenents he nade
to the police, his testinony would have significantly underm ned
the credibility and accuracy of Soffar’s confessions.
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he al so suffered surface wounds on the front of his chest which
resulted frombullet fragnentation. Arden Al ane Fel sher suffered
a gunshot wound to the head which entered the front of her face
just under her right cheek and which exited near the rear center of
the top of her head. As stated above, Geg Garner suffered a
gunshot wound to the head which entered the side of his head just
in front of and above his | eft ear and which exited his | eft cheek,
just below his left eye. Gunshot wounds were rul ed the causes of

Tenple’s, Sins’s, and Fel sher’s deat hs.

B. The Investigation

The crine scene itself was nost aptly described at Soffar’s
trial as “contamnated” in the sense that nedical personnel
attenpting to resuscitate Felsher and Garner disturbed the
positioning of the bodies and | eft debris scattered throughout the
area surrounding the bodies. Additionally, Garner’s parents, the
bowing alley manager, and two nmen from the church across the
street entered the crine scene, noving itens around and touching
crucial areas of the crine scene. The forensic technicians
testified that they had a difficult tinme recovering very nany
usable fingerprints. Despite this fact, several fingerprints and
one palm print were lifted from the area surrounding the cash
register. It was |later determ ned that none of these fingerprints

mat ched the fingerprints of either Max Soffar or Latt Bloonfield,
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Soffar’s all eged acconpli ce.

| nvestigating officers who questioned those present at the
crime scene determned that there were no eyewitnesses to the
shootings, but one individual by the nanme of Frank Karibus told a
Houston hom cide detective, G J. Novak, that from his vantage
poi nt across the street at the church several hundred yards away,
he had seen soneone running fromthe bowing alley and getting into
a small brown car, possibly a Honda. He initially described the
individual as 5'-8" to 5 -9" with blonde shoul der I ength hair, but
| ater gave a varying description of the individual he saw. Kari bus
was never called as a State witness to identify Max Soffar. Melvin
Neal , the youth pastor at the church testified that it would be
virtually inpossible to specifically identify any individual at
ni ght from across the hi ghway.

I nvestigating officers also | earned frompastor Neal that the
church had been burglarized in the | ate evening hours of that sane
night as well. At sone point that evening, entry was nade into the
church through a pried open door and the church’s main office had
been broken into and ransacked. Crime scene investigators were
di spatched and attenpted to lift fingerprints fromthe church as
wel | .

During the night of the nurders, an interested and curious
local citizen, Richard Cvitello, who cane to the scene sonetine
after he heard about it on his police scanner, pulled into the
parking lot and saw a billfold in the path of his headlights. He
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st opped, picked it up, and turned it over to investigating officers
at the scene. That wallet belonged to Steven Sins. The very next
day, a truck driver by the nane of Andrew Davis, passed by the
bowing alley on the inbound |anes of the Northwest Freeway.
Traffic was bogged down, and as Davis | ooked out of his w ndow he
noticed a billfold on the pavenent next to the grassy nedian
separating the i nbound and out bound | anes, approximately 100 yards
from the bowing alley. The wallet was on what would be the
driver’s side of an inbound vehicle. He pulled over so that he
could wal k back and retrieve the wallet he had seen. On his way
back he spotted a second billfold in the sane area. One of the
wal |l ets contained sone noney and both contained various other
papers. Based on the information contained on the identification
cards in the wallets, Davis tried to contact G eg Garner but was
initially unsuccessful. He eventually reached Ira Garner, who
informed himthat the wall et bel onged to his son, who had been shot
in a robbery the night before. After learning this, Davis called
the police and turned the wallets over to one of three officers
who, the next day, acconpanied him back to the | ocation where he
had found the wallets.

Forensi c evidence obtained fromthe crine scene the night of
the nurders, and during subsequent investigations of the crine
scene yi el ded the foll owi ng evidence. Four bullet holes were found
in the carpeting of the bowing alley. One hole, which contained
a large fragnent representing the renmainder of a bullet, was

12



| ocated just above the area where Felsher’s head was originally
positioned. A second bullet hole, also containing alarge fragnent
was | ocated at or just belowthe | ocation of Sins’s head. A third,
el ongated hole was | ocated near Sins’s body, closer to his torso,
acconpani ed by a dent in the padding of the carpet. A fourth hole
| ocated to the right of Sins’s head contained a bull et enbedded in
t he padding of the carpet. No bullet hole was found anywhere near
Tenpl e’ s body, because the bullet which killed hi mnever exited his
body. And no bullet hol e was found anywhere near where G eg Garner
was found lying either. Rather, the extra bullet hole, which was
not closely aligned wwth any victinms exit wound as t he bodi es were
found, was between Sins’'s and Tenple's body, and plausibly
represented the point of exit from Garner’s head.®

Hom ci de detectives pursued all available | eads to the full est
extent, but had little success. The news nedia reported wi dely on

the police investigation and reported all pertinent details as they

6 This fact is particularly significant, because as noted infra,
Greg Garner stated to the police that he was |ying between Sins and
Tenpl e when he was shot and that his position closest to the door
resulted fromhis having noved from between Sins and Tenple to a
position between the front doors and Fel sher after he got up and
called his nother. Al'so, as noted infra, Soffar’s confession
recites that the victins were shot in the order in which they |ay
when they were discovered; that is, male, female, nmale, male, and
not female, male, male, male as Garner repeatedly explained the
shootings to police. The inportance here lies in the fact that the
ballistics evidence better supports Garner’s account of the body
positions at the tinme of the shootings than it does Soffar’s
conf essi on. These and other inconsistencies between Soffar’s
confession and Garner’s account of events are discussed in Part
| .E. infra, and are summari zed in Appendix A to this opinion.
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becane avail able fromthe police. For exanple, as early as the day
after the shootings, the press reported that the bowing all ey had
been burglarized the night before, that four victins were shot in
the head, execution style, with the nmales being shot in the |eft
si de of the backs of their heads, and the fenmal e shot in the cheek,
that wallets were found cl ose by, and that noney was taken fromthe
register. The press also reported on the $10,000 reward being
offered by the Fairlanes Conpany, and later that the reward was
i ncreased to $15,000 by a private donor.

At the scene, Greg Garner was unable to nmake any statenent to
aid in the police investigation. He underwent nore than seven
hours of surgery the norning of July 14th and remained in critical
condition for several days. However, as his condition was
inproving by July 17th, Garner’s treating physician advised the
hom cide detectives that Garner was independently renenbering
details of the offense and was al ert enough to briefly speak with
detectives. Over a period of four days, Garner spoke with hom ci de
detectives on four separate occasions, and each conversation was

both tape recorded and transcri bed by the police.” The essence of

" The state habeas court sustained the State’s objections to the
adm ssion of both the transcripts of Garner’s statenents and a
di agramof the victins’ body positions at the tine of the shootings
penned by Garner, on the grounds that the transcripts and the
di agramwere not rel evant since Garner was not called as a w tness.
In our view, the state habeas court’s failure to admt these
matters constituted plain and clear error. Furthernore, the
failure to admt these itens rebuts any presunption of correctness
to which the state habeas court’s factual determ nations regarding
Soffar’s claimthat his trial counsel was ineffective for failing
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each of Garner’s interviews with the detectives is abstracted as
fol |l ows:
i. Garner’s July 17, 1980 Statenent

On the norning of July 17, 1980, Greg Garner gave his first
taped interview wth Houston hom ci de detectives M| and Kardat zke
and G| Schultz. This first interview occurred only three days
followng his surgery and was relatively brief. The di al ogue
contained in the transcript is direct in that the detectives did
not enploy either |eading or suggestive questions. However, in
this first interview, which had to be cut short, Garner’s responses
can at tinmes best be described as garbl ed, but he was nevert hel ess
able to relay to the detectives the foll ow ng basic information.

At the time of the robbery there were four individuals present
at the bowing alley. Approximtely one hour after the doors were
| ocked, the |one robber, a male individual whom Garner had never
seen before, cane into the bowing alley through the front door and
asked all four to lie down near the control booth. Gar ner
i ndi cated that the robber gained initial entrance into the bowing

all ey by convincing the night nmanager, Steven Sins, that he needed

toinvestigate Garner’s i nconsistent account of the robbery-nurder,
woul d ot herwi se be entitled because, under 28 U.S.C. 8§ 2254(d) (3),
such a failure to admt these materials woul d necessarily nean that
“the material facts were not adequately developed at the State
court hearing.” Likew se, the State court’s failure to admt these
materials | eads us to conclude that, under § 2254(d)(2), “the fact
finding procedure enployed by the State court was not adequate to
afford a full and fair hearing” on the ineffective assistance
claim
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to fill a white plastic container wwth water for his car. Garner
al so indicated that Sins and t he robber went outside together after
the robber talked his way in and that when they cane back in, the
robber directed Sins to get the noney out of the register and nade
all four of the victinms lie down on the floor. After a mnute or
so, Garner stated that the robber just started shooting and he
t hought he was shot third.
ii. @Garner’s July 18, 1980 Statenent

At approximately 4:45 p.m the next evening, Detective
Kar dat zke returned with Detective WIlianson and O ficer Yarberra
to speak with Garner in his hospital room In this second
interview, which was also taped and transcribed by the police,
Garner’ s responses were nore articul ate, and he added the fol |l ow ng
i nformati on.

Garner had arrived at work at approximtely 5:30 p.m and
wor ked until closing. He and Tommy Tenple were going to stay
through the night and Steve Sins was going to |eave once he
finished his paperwork after closing. Garner recounted how he
noved his car across the street to the church so that it would | ook
i ke no one was there. He stated that Sins | ocked the front door
after closing, but unlocked the door sonetine later to let the
robber in.

When the robber first arrived, Garner was bow i ng on | anes 25

and 26. Garner gathered from the context of Sins’s and the
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robber’ s actions and conversation that the robber needed to fill a
pl astic container he was carrying with water for his car. Si ns
went out the front door with the robber and they returned a short
time later. Wien the two nen reentered the buil ding, Garner wal ked
up to see what was going on. He noticed then that the robber had
a gun by his side. Garner stated that the robber took Sins over to
the register to get the noney out and that they were all nade to
lie down. Then, according to Garner, the robber just shot them
“boom boom boom” Garner stated that no one screaned or said
anything and that the robber didn't hit anyone. He recalled
tal king on the phone to both his nother and the nanager of the
bowing alley whom he referred to as “the head guy.”

Garner initially stated that the robber was a bl ack nman, but

|ater corrected the detectives by stating “no, he was white.”
Garner also described the man as approximately 25-28 years old,
wi th no hat or mask. He al so described the robber as nedi umbuil d.
In addition to the statenent given to the detectives on the 18th,
Garner alsoidentified the relative positions of the victins at the

time of the shootings in a drawing nade during this interview?

Hi s depiction of the victins’ relative positions natches al nost

8 Garner’s drawing is initialed by Detective Kenny WIIlianson,
who was present during the July 18th interview w th Garner and who
testified at the state habeas evidentiary hearing as to the
authenticity of the drawing as being Garner’s account of the body
positions at the tinme of the shootings. Garner’s drawing is
attached to this opinion as Appendi x “B”
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identically the police photographs of the crine scene, with the
bodies, at the tinme of shooting, in a sem -circular configuration
ordered as follows: Felsher, Sins, Garner, Tenple.

iii. Garner’s July 19, 1980 Statenent

On the evening of July 19th, Garner gave his third interview
W th Houston hom ci de detectives Novak and Magan whi ch was taped
and transcribed by the police. Garner reiterated nost of the
information previously given to the other detectives; that is, that
Sims let the robber in after he knocked on the door, that the
robber had a container for water for his car and that Sins and the
robber exited and returned.

Garner added that when he first approached Sins and the
robber, the robber asked him if he could open the register, to
whi ch he responded “1 don’t know how.” The robber then nmade hi m
lie down on the floor. The robber asked Sins if anyone el se was
t here. Tenpl e and Fel sher were called up to the front and the
robber made them |lie down on the floor, too. The robber then
stayed in front of the control counter with the gun on everybody
and directed Sins to go enpty the regi ster and hand over the noney.
After Sims did this, the robber nmade himconme out from behind the
control counter and lie down on the floor just outside of the
SW ngi ng doors. Garner stated that while on the floor, no one said
anything to each other, no one screaned, and the robber didn't hit

anyone. Once Sinms was back down on the floor, the robber just
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paused for a mnute, said “good-bye,” and shot everyone.

Garner recounted agai n how he got up after the robber left and
called his parents, and he renenbered the nmanager of the bowing
alley calling him He then stated that he went back over and laid
down in a different position than where he had been shot. He
recalled lying down next to Fel sher because she was the only one
still alive. Garner surmsed that he passed out shortly
thereafter. He regai ned consciousness when his father arrived at
t he scene.

iv. @Grner’s July 20, 1980 Statenent

Garner gave his fourth intervieww th Detective Kardatzke and
Detective Ladd the evening of July 20th which was taped and
transcribed by the police. He repeated the sane general
i nformati on he had gi ven the three previ ous days but added that the
robber was a little over 6 feet tall, had no facial hair, and had
light brown hair pulled back. No additional information was

provided at this interview?®

® W note here that, at the police investigators’ request,
Garner underwent hypnosis on August 21, 1980, and a report of that
session confirmed the general information provided by Garner in his
tape recorded interviews of July 17, 18, 19, and 20. Additi onal
information regarding the taking of wallets and the robber’s
physi cal description was obtained from this interview The
followng is taken fromthe witten summary report of the hypnotic
interview which was nenorialized on the district attorney’s
| etterhead and signed by Robert J. Bodisch and B. T. Neff.

The wtness stated that he arrived at work at
approximately 4:30 p.m . . . [A]Jt approximately 9:30
p.m the bowing alley manager called and asked himto
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spend the night at the bowing alley. The witness told
the manager it would be O K if he could get another man
todoit wwth him The witness stated that he then noved
his car to the church across the street. He stated he
moved his car so that nobody could see it. He st ated
t hat the nanager al so tal ked to Tormy about staying. The
W tness stated that at 11:30 p.m they were getting ready
to close, the custoners had left, and at that tine Tomy,
Steve, Elaine [sic] and hinself were the only persons
left inthe bowing alley. He stated that he was at the
bow ers stand on lane 25-26 with Elaine [sic] and he
noticed Steve letting a guy into the front door. The
W tness stated that he had never seen the guy before, he
had dark hair, a little bit curly around the shoul ders,
parted down the mddle, clean shaven face. He stated
that he did not pay nuch attention to the guy because he
t hought Steve knew him He stated that the guy went
outside but canme back in[;] at this tinme he finished
bow i ng and was wal king to the counter. He stated that
St eve and the ot her person were next to the counter. The
W tness stated that as he wal ked up to the counter the
guy asked him if he could get the nobney out of the
register. He stated that the guy had a gun in his right
hand. The witness stated that he told the guy he
couldn’t get the noney out of the register. The guy then
asked if he had his wallet and the witness replied no.
The witness was then told to lay on the floor. The guy
then asked Steve if anyone else was in the place and he
replied yes. The witness further described the guy as 6
feet, 170 | bs., dark hair, skin was white, clean shaven

curly hair-shoulder length-pretty |long, average build
wearing a short sleeve shirt. The witness stated that
Steve then went to the mddle of the counter and call ed
Tommy to conme up to the front. Tommy and El ai ne [sic]
both arrived and |laid down next to the witness. Steve
and the guy then went to the register and got the noney
and then Steve | aid down beside the others on the fl oor.
The guy then again asked for this witnesses [sic] wall et
and this tine the witness took it out of his back-pocket
and placed it in front of his head. The witness stated
that the guy told them they only had 10 or 15 seconds
left, and that the guy was nervous. The wi tness stated
that the guy shot us. He stated he heard one maybe two
shots before he was shot, and that he was not the | ast
one to be shot. He stated, “I don’t know why he shot, he
didn’t say anything.” The witness stated that the nman
who shot himwas the sane man that canme in the first tine
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v. The Conposite Draw ng

In addition to the information Garner provided to the
i nvestigators about how the robbery occurred, he was also able to
assist a police artist in developing a conposite drawing of the
| one perpetrator. Along with the conposite drawi ng, on July 30,
1980, police released Garner’s description of the perpetrator as a
white man between 25 and 30 years of age, 6'-2", 160 to 185 pounds
with brown to dark brown hair worn conbed back in front and over
t he ears, but not touching the collar.® The conposite draw ng and
Garner’s description were widely publicizedinthe newspaper and on
the local television news.?!!

It is apparent that despite the all eged “retrogressed ammesi a”
which the State suggested at Soffar’s trial rendered Garner’s

menory unreliable, detectivesreliedonthe credibility of Garner’s

after they cl osed.

This hypnotic interview was conducted approxi mately two weeks
after Max Soffar was arrested and charged for capital nurder of
Fel sher, and after Garner was unable to identify Max Soffar in a
l'ine-up.

10 Garner assisted in the production of a second conposite
drawi ng of the sanme perpetrator on August 5, 1980, the day Max
Soffar was initially arrested for theft of a notorcycle and first
questioned regarding the bowing alley nurders. Despite this, he
was unable to identify Soffar in a |line-up on the next day, August
6.

11 I ndeed, Max Soffar’s sister, Jackie Carney, testified that at
sone point between July 14th and August 5th, and while in her car
en route to her doctor, Soffar said “Jackie, you know that
conposite drawing that | seen on the news, . . . that |ooked kind
of like Latt [Bloonfield], and that would be an easy way to get a
$10,000 reward woul d be to say that Latt didit.”
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statenents and conposite draw ngs obtained therefrom throughout
their investigation and up until the tinme that Soffar was arrested.
Police statenents to the press included the investigators firm
belief that they were |ooking for one unknown white nale “hi-
j acker” matching Garner’s description who talked his way into the
bowing alley by feigning car trouble. After initially receiving
over 250 calls in regard to publication of the conposite draw ng,
by August 4, 1980, the exhaustive police investigation into the

bowing alley nurders had few if any prom sing | eads.

C. Enter Max Soffar

On August 5, 1980, at approximately 8:00 a.m, a League City,
Texas police officer, Raynond W/I I oughby, observed Max Al exander
Sof far traveling approximately 57 m | es per hour on a notorcycle in
a 45 mle per hour speed zone on the westbound side of West 518 in
League City, Texas.?!?

After clocking Soffar’s speed fromthe eastbound side of West
518, Oficer WIIloughby turned his marked patrol car around and
foll owed Soffar for approximtely a quarter of a mle until Soffar
pulled into a driveway, disnounted the notorcycle, and proceeded to
the side door of the house. Oficer WIIloughby got out of his

patrol car, identified hinself as a | aw enforcenent officer, and

12 League City, Texas is located in Gal veston County, Texas, and
lies approximately 23 mles sout heast of downtown Houston, on the
east side of Interstate 45.
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asked Soffar if he could see his driver’s license. Soffar stated
that he did not have it with him He gave the officer the nane
Mark Scott and a false birth date. The officer asked his
di spatcher to run the information Soffar provided to see if Mark
Scott had a valid driver’s |icense. The dispatcher responded that
the conputer was down and she was unable to verify a |license at
that tine. The officer then asked the dispatcher to run the
license plate on the notorcycle and she returned with information
that the |license plate was registered to a different individual and
was for a Suzuki notorcycle, not the Honda notorcycle Soffar was
riding. The officer got the vehicle identification nunber (“vin”)
off of the notorcycle and had the dispatcher run that information
to determne to whomthe Honda notorcycle was in fact registered.
The di spatcher relayed to the officer that a Honda notorcycle with
that vin was reported stolen out of Friendswod, Texas.!® Having
decided that he would be placing Soffar under arrest for auto
theft, Oficer WIIloughby requested that the dispatcher send back-
up officers to the scene.
i. Arrest and Initial Interrogation

O ficer WIIloughby advised Soffar that he was going to place

13 Friendswood, Texas is located in G@Glveston County
approximately 20 mles (as the crow flies) or 23 mles (by
hi ghways) south of downtown Houston, and northwest of League City
on the west side of Interstate 45. League City and Friendswood are
approximately 35 mles away fromthe Fairlanes Bowing Al ley where
the nmurders occurred on the opposite side of Houston.
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hi m under arrest for auto theft. After doing so, he read Soffar
hi s standard M randa!* warni ngs froma card bearing the text of such
war ni ngs. Once the back-up officers arrived, Soffar was handcuffed
and his pockets were enptied onto the hood of the patrol car.
Recovered were a fewitens of jewelry, several foreign coins, bits
of paper, and a snmall anmount of marijuana in a plastic bag. Wile
the officers waited for a wecker to arrive and tow the notorcycle
to the League Gty Police Departnent, Soffar was placed in the back
seat of the patrol car.

Wiile Soffar was waiting in the back of the patrol car,
Sergeant Janes Palmre from Soffar’s honetown of Friendswood
arrived at the scene because the notorcycle involved was reported
stolen from Friendswood. Palmre, who had a historically
antagonistic relationship with Soffar,® testified that he |eaned
into the front wi ndow of the patrol car, advised Soffar of his
rights, and at sone point stated, “l’ve got you now, punk.”

Once the wecker had renoved the notorcycle, Oficer
W I | oughby drove Soffar to the League City Police Departnent for
booking. En route to the police station, Soffar was tal kative. He

stated to WI | oughby that he “wasn’t going to jail for sone little

4 Mranda v. Arizona, 86 S. C. 1602 (1966).

15 During a prior arrest of Soffar not |long before the
nmotorcycle theft arrest, Palmre had stated to Soffar that the next
time he caught him he d put Soffar away for life as a habitua
of f ender.
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motorcycle theft” and that if he was going to jail it was going to
be for bigger things, so they better check Houston. He al so stated
t hat he had know edge of the then-notorious bowing alley killings
in Houston.?® Soffar also asked to talk to Bruce C awson, a
detective in the Galveston County Sheriff’'s Organized Crine Unit,
because Soffar had been an informant for C awson. Oficer
W | oughby did not respond to any of Soffar’s statenents, other
than to say that he would see if they could get Cl awson over to see
hi m

When they arrived at the League City Police Departnent,
W I | oughby took Soffar to the booking roomand began processing t he
paperwork for the auto theft arrest. W | oughby infornmed his
supervi sor, Lieutenant Steve Johnson, of Soffar’s “bigger things in
Houst on” comment. Li eutenant Johnson imedi ately notified the
Houston police, and because he was aware that Bruce C awson had an
extensive relationship with Soffar and woul d be hel pful in getting
Soffar to talk with Houston detectives, he called Gal veston County

Sheriff's Office in order to have O awson report to League City. Y

16 In a letter later witten to his counsel regarding the
charges pending against him Soffar stated that he was willing to
tell the police that the conposite drawing he had seen on the
tel evi sion | ooked |'i ke his runni ng buddy, Latt Bl oonfield, in order
to get even with Latt for allegedly stealing sone of his nother’s
silver and to hopefully help get hinself out of trouble on the
stol en notorcycl e charge.

7" On anot her previ ous occasion, Lieutenant Johnson had agreed,
at Cl awson’s request on Soffar’s behalf, to talk to a judge about
a ticket Soffar had received in League City. This formed the basis
of Johnson’s know edge regardi ng the special relationship between
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Li eut enant Johnson stated, “l| believed that Max trusted Bruce .
and would talk to other officers attenpting to interrogate himif
Bruce were present.” Houston police officers, together with an
Assistant District Attorney, Terry WIson, quickly cane to the
League City Police Departnent to interrogate Soffar, and C awson
showed up shortly thereafter. Before Cawson arrived, Soffar was
taken to Li eutenant Johnson’s office and was questi oned by Johnson
and sonme of the other officers. By the time Cawson arrived at
9:45 a.m, Soffar was in a holding cell.
ii. Enter Bruce O awson

Sergeant Bruce C awson, at that tinme an undercover detective
inthe Organi zed Cri nme Task Force of the Gal veston County Sheriff’s
O fice, stated that he was summoned by Lieutenant Johnson to be a

“friendly face” for Soffar in the sense that he would “hold

Soffar’s hand,” in an effort to convince himthat “he should talk
to the Houston detectives.” Cl awson was asked to find out what
Sof far knew and to “get himto talk.” H's activity |og for August

5, 1980, which he used to account for where he traveled in a

particul ar day, reflected his notation that “Soffar refused to

talk, so Lt. Johnson called ne [to League City].” According to
Clawson’s affidavit filed in the state habeas court, “Mx
definitely trusted ne and thought of ne as a friend. Al in all,

| was used to get Max to talk.”

Sof far and C awson.
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The friendship between Soffar and C awson was not a two way
street. C awson stated that “Max m ght have considered ne a friend
but | didn't consider hima friend . . . ny primary job as a police
officer was to get Max to talk.” C awson had gai ned Soffar’s trust
over a substantial period of tinme during which C awson woul d use
Soffar as an informant to assist in arranging undercover drug
purchases. Soffar had a history, not just with C awson, but with
the entire Fri endswood Police Departnent and that history invol ved
hi s hangi ng around the station house on a regular basis trying to
befriend the officers.?8 O his police officer relationships,
Sof far considered Cl awson to be his best police friend.

On August 5, 1980, at approximately 9:45 a.m, C awson arrived

at the League City Police Departnent, found Soffar in a holding

18 Mpst of the officers at the Friendswood Police Departnent
descri bed Soffar as a “puppy dog” who was al ways around and under
foot. Universally, they regarded himas being brain damaged from
drug abuse and unable to think nmuch farther ahead than the present
day. Sof far was described as eager to please and eager to get
along with the police. Mke Cawson, a police officer and brother
of Bruce C awson, stated in his affidavit that Max Soffar, who was
very often in trouble with the law, also had a reputation for
confessing to crines he did not conmt either for attention or to
get hinself out of trouble on unrelated charges. M ke and Bruce
Cl awson both agreed that “Max knew how to trade information for
sonet hing he wanted,” and that he knew how to read between the
lines in answering questions to tell officers what they wanted to

hear . M ke Cl awson testified that if you let on about unknown
details of a crine, Soffar would adopt the details and repeat them
back as part of his statenent. As an exanple of how Soffar was

easily led into telling police what they needed to hear, he
recalled how during an investigation into an auto theft Soffar
commtted, in which Soffar could not account for how he got the
keys, M ke O awson asked Sof far whether he got the keys off of the
tabl e or out of the owner’s jacket pocket. Soffar responded, “off
the table,” and he signed a confession to that effect.
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cell, and had a brief conversation with him Shortly thereafter,
Cl awson acconpanied Oficer WIIoughby and Lieutenant Johnson as
they transported Soffar just up the street for an appearance before
a magistrate judge on the notorcycle theft charge. Cl awson had
suggested that Soffar be given his warnings by a judge.®® It is
undi sputed that at his appearance before the magi strate, Soffar was
read each of his Mranda rights by the judge and signed a form
acknow edgi ng his understanding thereof. Soffar was returned to
the League City Police Departnent by 10:15 a. m

Approximately fifteen mnutes after returning from the
magi strate, C awson had a second conversation with Soffar at the
begi nning of which he recited the Mranda warnings to Soffar
hi msel f. This conversation, which | asted approxi mately 30 m nut es,

occurred at the request of one of the nunmerous detectives who had

¥ In his affidavit filed in the state habeas court, Bruce
Cl awson stated that his philosophy wth regard to giving the
M randa warnings at that tinme that he did it right away because
once a suspect had been given the warnings or “nagi strated” he was
“fair gane.” Another of O awson’s philosophies was to “push the
envel ope” with respect to investigatory matters. 1In his affidavit,
Cl awson specifically stated that, wth respect to using informants
i ke Soffar as tools:
My phil osophy as a cop was that it was a war and that
police officers, judges and defense | awers had di fferent
roles to play. M job as a police officer was to fight
the war with all tools at ny disposal and to do so right
up to the line of what the courts permit. | agreed with
the phil osophy of a statenent attributed to [Assistant
District Attorney] Terry Wlson that “you can’t try the
adm ssibility of a piece of evidence that you don’'t
seize.” If | went too far, that was up to the judge to
correct. The judge had his job to do and he would do it.
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questioned Soffar immediately after he was returned from the
magi strate. According to C awson, his job was “to go down and hol d
Max’ s hand.” The conversation began with a joke to put Soffar at
ease and continued with Iight discussion of the stolen notorcycle
charge Soffar had been arrested on. They also discussed briefly
the bowing alley offense and Soffar nentioned Latt Bl oonfield, an
i ndi vidual known to Cl awson as the son of a Houston detective whom
Sof far had frequently run around with commtting petty crinmes and
smal |l robberies, and whom had a wde-spread reputation for
viol ence. Soffar then told Cawson that he did not |ike, and did
not want to have to talk to either Oficer Palmre or the Assistant
District Attorney, Terry WI son.

In this second conversation, C awson infornmed Soffar that the
bowing alley offense was serious and that, while he did not know
what the m nimum would be for such a crinme, he knew the maxi mum
could be death. He told Soffar that “there is no way this is going
to be easy.” Soffar ultinmately agreed to talk to Houston police
detective G| Schultz, whomd awson i ntroduced to Soffar. C awson
remained in the roomfor the first 10 to 15 m nutes of Schultz’s
i nterrogation.

According to his state habeas testinony, C awson observed
Schultz hand Soffar a piece of paper and ask himto draw a map of
the bowing alley. Soffar drew a rectangle, but was unable to
provide nmuch detail. After that, C awson stated that Schultz and
Soffar both participated in marking the finer details of the
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bui | di ng. Hs recollection was that Shultz added the details
regardi ng the turnaround between the i nbound and out bound | anes of
the highway and the fact that there were two entrances to the
bowing alley, and that Soffar had no know edge of either the
turnaround or the fact that each side of the highway was a one-way
feeder-type road. C awson also stated that Soffar was apparently
unabl e to properly identify which side of the Northwest Freeway the
bowing alley was on, and that Schultz drew the control counter on
the diagramfor him It was C awson’ s opinion that Soffar had no
know edge of the bowing alley’s | ocati on because he was conpl etely

unable to draw the map.?° Shortly after observing the attenpts to

20 In his affidavit, Bruce Cawson stated that he had no
confidence in what Soffar was relaying to Schultz and that he
considered Soffar’s account to be nothing nore than a “bill of
goods.” He refrained frominterveni ng, however, because “it was a
Houst on, not a Gal veston, case and it woul d have been bad formfor
me to intrude nyself in the interrogation.” Yet, Cl awson was so

di sturbed and concerned that Soffar m ght be setting hinself up to
fal sely confess to a crine, that he decided to voice his concerns.
In his affidavit he went on to state:

Nonet hel ess, | subsequently got into a heated argunent
wth Detective Schulz [sic] in the hallway, in which I
forcefully told him all of ny concerns and ny doubts
about the truth of what Max was saying. He was unnoved.
| also raised all these matters with Terry Wl son. He
told nme not to worry about it.

M ke O awson expressed simlar <concerns to the State’'s

prosecutor, Andy Tobias. In his affidavit, Mke C awson recall ed:
| told M. Tobias what ny worries were. | was quite
enphati c. | renmenber | said that if all they were

relying on was statenents from Max w t hout unm st akabl e
corroborating evidence then | would definitely doubt that
Max was i nvol ved.
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draw a map, C awson left Schultz alone wth Soffar.

Cl awson renai ned at the League City Police Departnent, and 30
to 45 mnutes after he had left Soffar alone with Shultz for
interrogation, Schultz enmerged from the interview room and told
Cl awson that he had “hit a brick wall” and that Soffar was refusing
to talk again. Schultz asked Clawson to talk to Soffar again so as
to “reassure himand conmuni cate to himthat he should talk to the
Houst on detective.”

Cl awson then went in to speak with Soffar again privately.
This third conversation |asted approximately 45 mnutes and is by
far, the nost critical dialogue relevant to our disposition of this

appeal .2 Soffar was nore nervous when C awson went back in to see

Nei t her Bruce nor M ke C awson was contacted by Soffar’s trial
counsel, though Mke Cdawson fully expected to be. In his
affidavit, Mke C awson st at ed:

G ven the questions | raised with M. Tobias | was not
surprised that the State did not call ne as a wtness.
| was surprised, however, that Max' s defense | awers did
not contact nme or, to the best of nmy know edge, anyone

else in the Ilocal comunity, |aw enforcenent or
ot herwi se. Fol ks knew what ki nd of a person [ Soffar] was
and what his problens were. In ny experience, the

defense attorneys’ failure to talk to any of us in this
situation is inexplicable.

2L We note here that the only testinony about this conversation
cane from Bruce C awson hinself and his testinony is undisputed.
Like the great mmjority of the questioning of Soffar, no tape
recording or transcription of this private conversation was nade,
and thus only Max Soffar and Bruce C awson know what was said.
Cl awson’s brother, Mke C awson, did enter the room during Bruce
Cl awson’s and Soffar’s private conversation to bring them | unch.
Bruce C awson had called his brother, a police officer in Alvin,
Texas, which is located in Brazoria County, who cane in an effort
to get information on several stolen vehicles from his
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him C awson first engaged Soffar in sone prelimnary small talk
and then asked, “what’s the problen?” or words to that effect.
Sof far responded with a question of his owm. According to C awson,
Sof far asked whether he should get an attorney or talk to the
detecti ve. Regarding Soffar’s inquiry about getting a |awer
Cl awson stated in his State habeas affidavit:

That [question] pronpted a crisis of conscience on

my part. | understood Max to be asking ny advice
as a friend. However, ny job as a police officer
was to get Max to talk. . . . [T]he Houston police

were extrenely interested in pursuing this lead to
the maxi mum and [] they expected ne to get Max to
talk, and not to derail their investigation by
advising the only lead to consult a | awer.

Because of this crisis of conscience, | replied to
Max's question by asking hi mwhether he was asking
me as a cop or as Bruce. Max didn't appear to
understand what | neant. | then told Max the

detectives were serious and that the maxi num
penalty for the bowing alley killings was death.
Max again did not seem to appreciate what | was
saying. He asked ne again what | should do, talk
to the detective or get a | awer.

At this point, | had done all | could do as Max's
friend, to alert himto how serious things were.
My obligation as a police officer was to keep Max
t al ki ng. Al though | do not recall ny precise
words, | told Max that if he was involved in the
crime he should tell the detective he was in it;
ot herwi se, he should get a | awer.

Max then asked nme how he could get a |awer. I
asked Max if he could afford to hire a |awer on
his owmn. Max |aughed at this because | knew, and
he knew | knew, that he did not have any nobney to
hire a | awyer on his own.

jurisdiction. By all accounts, Mke Cawson was in the room for
only a fewbrief nonents and did not witness any of the substantive
di scussions regarding Soffar’s inquiries about a | awer.
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Then Max asked ne how he could get a court-
appoi nted | awyer and when he could get one. 1| told
himthat | didn't know Harris County procedures and
that it could take as |ittle as a day or as | ong as
nont h.

Max responded by spitting in the trash can and
saying “so you're telling me l"mon ny own.” | did
not respond to or disagree with this statenent;[?%}]
Max had already been given his rights by the
j udge. [*]

| asked Max if he would talk to the cops. Max said
t hat he woul d.

Cl awson confirmed the sequence of his and Soffar’s dial ogue in
this colloquy during his re-direct testinony at the state habeas
evidentiary hearing. As aresult of this colloquy, Soffar started
speaking again wth the investigating detectives, and over the
course of three days of on-and-off interrogation, he gave three
witten statenents inplicating hinself and Latt Bloonfield in the
bow ing alley robbery-nurders.

iii. Cawson’s Precise and Concise Trial Testinony-
Hal f the Picture

Despite all of the foregoing, Bruce Clawson initially nade a

strong witness for the State. Both in his testinony at the Jackson

22 Clawson el aborated on this point during his state habeas
testinony that in response to Soffar’s statenent “I guess |’mon ny
own,” he replied affirmatively “yes, you are.”

2 This statenent was consistent with Cawson’s phil osophy of
giving the Mranda warnings right away or having the suspect
“magi strated” right away, so that once given, a suspect would be
“fair gane.” See supra note 19.
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v. Denno hearing* on the admssibility of Soffar’s witten
statenents and at the trial itself, Cawson answered only the
questions put to him by the prosecuting attorney Andy Tobias
W t hout el aborati on. In short, his testinony at these hearings
was technically accurate, but it was not the whole truth. No
information regardi ng Sof far’ s questi ons about getting a |l awer was
presented to the jury. C awson answered only the narrow question
put to him “did Soffar ask for an attorney?” H's response was
that “no, Soffar did not ask ne for an attorney.” And when asked
if Soffar had any questions about his rights, C awson stuck to an
under st andi ng he had with the prosecutor to narrowWy interpret that
question as relating only to the period of tinme imediately

follow ng the reading of his Mranda rights. H s response was “no,
he did not have any questions about his rights [then].”

The nutshell of his trial testinony was that he was called to
hel p put Soffar at ease and to be a friendly face for hi mbecause
of their prior relationship. He testified that he read Soffar his
M randa warnings, that he did not coerce or threaten Soffar, and
that neither did any other officer. He said he told Soffar that
the bowing alley offense was serious and that the maxi mum penalty

was death. He acconpani ed the other officers when they took Soffar

to the magistrate judge to have his warnings read to him He

24 See Jackson v. Denno, 84 S Ct. 1774, 1781 (1964) (a defendant
has a right "to have a fair hearing and a reliable determ nation on
the issue of voluntariness [of his statenent].").
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testified that Soffar’s refusal to talk was a refusal to talk with
particul ar officers, nanely Pal mre and Assistant District Attorney
Terry WI son.

As a result of painting his testinony with such a narrow
brush, no information regardi ng Soffar’s subsequent questi ons about
his right to have an attorney nade it to the judge ruling on the
adm ssibility of Soffar’s subsequently obtained witten statenents
nor to the jury. C awson, w thout question, technically provided
accurate responses to the questions put to him but he Kkept
substantial other parts of the picture to hinself, and from the
jury, because he was not specifically asked.

iv. O awson’s Habeas Testinony-
A Dfferent Picture

The repressed portions of the truth regarding C awson’'s
di al ogue with Soffar finally saw the |ight of day when C awson was
interviewed by Soffar’s habeas counsel and executed his affidavit,
which was filed with the state habeas court. Usi ng the broader
brush of telling the whole truth, Bruce C awson painted a very
different picture of his dealings with Soffar than the one which
was exhi bited at the suppression hearing and trial. In very candid
detail, Cdawson’s undisputed affidavit account of his private
conversation wth Soffar portrays a previously undevel oped scene in
whi ch Sof far specifically inquired about his right to have counsel
present to assist himin dealing with the interrogating hom ci de

det ecti ves from Houst on.
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The following is a summary of the pertinent information added
to Cawson’s previous testinony through his undisputed affidavit
and state habeas evidentiary hearing testinony. Cl awson
acknowl edged regret over not responding differently to the
guestions Soffar asked. | ndeed, he noted that he no |onger
responds to questions fromsuspects about whether they should talk
to alawer wth the standard response he used then, which was “if
you are guilty talk to the police, if you are innocent then talk to
a lawer.” Instead, he quickly and firmy advi ses any suspect who
asks himthat when dealing with the police you should have a | awyer
and that if you’ ve been arrested, you “darn sure” better have a
| awyer. By his own account, at least with respect to answering
these types of questions, C awson has abandoned the *“push-the-
envel ope” phil osophy he subscribed to at the tinme he talked with
Sof far on August 5, 1980.

Cl awson al so expl ained in the habeas proceedings that at the
time of his talk with Soffar, he felt pressure from the Houston
detectives not to screw up and “derail their investigation” by
having their only solid | ead ask for counsel, and that he suspected
that the detectives did not want him to interfere in their

investigation.?® As a result of this pressure, C awson testified

2  His suspicions were confirnmed when he expressed concerns
about whet her Sof far knew anyt hi ng about the bowing alley nurders
to Detective Schultz and Assistant District Attorney Terry W1 son.
He stated that Schultz was “unnoved” by his concerns and that
Wl son responded to those concerns by telling him “not to worry
about it.”
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that he “derailed [Soffar’s] inquiries about the subject of

obtaining a lawer,” and that he “took steps to keep Max tal king
i nstead of seeking to slow things down for him so that he could
under st and what was happening.” Specifically, Cawson knew that
Sof far did not have enough noney to retain private counsel when he
inplied to Soffar that he would have to pay for his own attorney if
he wanted one. C awson testified that he al so knew about Houston’s
72-hour rule under which a suspect had to be either charged or
released within 72 hours of arrest. Finally, d awson knew that
Sof far coul d demand that all questioning stop until he could get an
attorney and that Soffar did not have to be “on his own” when

Cl awson responded “yes, you are” to Soffar’s question, “so, | guess
[’mon ny own?”

Wth respect to Cawson’s relationship with, and history of
dealing with Soffar, Cawson acknow edged that given Soffar’s
mental limtations and tendency to talk hinself into trouble in
order to gain police favor or to get out of trouble for an
unrel at ed of fense, he thought that Soffar was especially in need of
an attorney to help himdeal with the detectives investigating the
bowing alley mnurders. Notw t hstandi ng this special know edge,
Cl awson explained that at the tine, as a result of the pressure put
on him by the Houston detectives to “get Max to talk,” he was
dealing with Soffar “as a police officer” and not as his friend.
And C awson acknow edged bot h that Sof far was seeki ng his advice as
a friend, and that he knew based on the nature of that relationship
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that Soffar would “follow his |ead.”

In the state habeas proceedi ngs, C awson was al so very candid
about his conscious effort to narrow the scope of his testinony at
the Jackson v. Denno hearing and at trial. He acknow edged
construi ng questions narrowW y and answering themliterally, w thout
el aboration. In his state habeas testinony, Cawson stuck by his
answers at the trial, stating that he woul d answer the sane narrow
question, “did Soffar ask for a lawer?,” the sane literal way
today, i.e., “no, he did not “ask for’ a lawer.”2® |In his State
habeas testinony he reiterated, “I was asked [at trial] if Max
Sof far asked for an attorney and ny answer was no he did not ask
for an attorney and still would be no he did not ask for an
attorney.”

The nost crucial addition to Cawson’s prior testinony cane
during Soffar’s habeas counsel Janes Schropp’s re-direct
exam nation of C awson at the state habeas evidentiary hearing.
The rel evant colloquy begins with a question from Schropp:

Q Did you draw any . . . conclusions based on
everything you heard and observed from Max and

everything you observed wth regard to his
situation . . . . Wat did you conclude that WMax

26  H s defense of and efforts to reconcile his previous trial
testinony with the new information presented in the habeas
proceedings was likely the result of the fact that on cross-
exam nation at the state habeas evidentiary hearing, counsel for
the State nade specific reference to Section 37.03 of the Texas
Penal Code, inplying that if he [Cawson] were to testify
differently than he had at the trial or the Jackson v. Denno
hearing, he m ght be admtting to aggravated perjury.
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wanted at that point?
A What did | concl ude?
Q Yes.

[Assistant State’s Attorney] FLEM NG | f
anyt hi ng, Your Honor, if he wanted anything.

THE COURT: Yeah, if he did.
A VWl|l the obvious answer is he wanted an attorney.

MR SCHROPP: That's the obvi ous answer. Thank
you sir.

QUESTI ONS BY Ms. FLEM NG
Oficer dawson that seens a bit inconsistent
wth what you -

MR, SCHROPP: |I'’msorry |I’mnot finished.

M5. FLEM NG | apol ogi ze.

MR. SCHROPP: That's okay.

THE COURT: That’s your answer now right sir.
You said that’s the obvious answer is that he

want ed an attorney?

WTNESS: Yes sir within the context of his
guestion yes, sir.

When asked by Ms. Flem ng shortly after this colloquy if he

was “a little confused now,” C awson responded, “not as mnuch

confused as slightly disappointed in nyself for not doing things

differently.”
D. Interrogation and the First Three Witten Statenents
Wth C awson having insured that Soffar would be willing to

talk to the investigators without invoking his right to counsel,
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the detectives resuned interrogation of Soffar. Over a period of
three days following his arrest on the stolen notorcycle charge,
whil e he was in custody and wi thout counsel present, Soffar woul d
sign three witten statenents, prepared by detectives, in which he
inplicated hinself and Latt Bloonfield in the bowing alley
r obbery-nurders.
i. August 5, 1980 - The First Statenent

After Cawson’s efforts to get Soffar to continue tal ki ng were
successful, Detective Schultz interrogated Sof far for an additi onal
two hours.? At 3:30 p.m on August 5, 1980, Soffar signed a
witten statenent prepared by Detective Schultz. The statenent was
identified as State’s Exhibit 108, and while not introduced into
evidence by the State, it was used against Soffar during the guilt
phase of his capital murder trial. In this first statenent, Soffar
stated the followng. He and Latt Bloonfield went to the bowing
alley one night in the first part of July and he entered through a
si de door and checked the cash drawer. Latt asked himto return
the next night with his pistol, but he told Latt he wasn’t going to
doit. He did, however, later agree to drive Latt to the bowing
alley and wait outside. Wiile he waited in the car outside the

front door, he saw Latt nove sone people around and he heard two

2r Sof far was al so questioned for approxinmately 20 m nutes by
Assistant District Attorney Terry WIson, and only this brief
interview was tape recorded that day. Neither a cassette tape nor
a transcript of this brief interviewwith Wlson is contained in
the record before us.
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shots when Latt was out of his sight. He then saw Latt make sone
peopl e get on their knees. As he noved the car forward, he heard
anot her shot and then two nore shots. He stated that Latt told him
that soneone pulled a gun on him They then went to Gal veston
where Latt robbed a U Totem conveni ence store and t hey bought sone
drugs.

After giving this first witten statenent, Soffar was
transported to Houston police headquarters, where he spent an
additional 3 hours with Houston police officers before he was
transported to the jail at approximately 7:43 p. m

ii. August 6, 1980 - The Second Statenent

Begi nning shortly after 9:00 a.m the norning of August 6,
1980, Detective Kenny WIlianson m randi zed and i nt errogat ed Sof f ar
for approximately 50 mnutes in a tape-recorded conversation during
whi ch Soffar rel ayed nore details of the sane basic scenario, i.e.,
that he drove to the bowing alley and that Latt did the robbery
and shootings alone.?® At approximately 10:00 a.m, Soffar was
taken to a line-up arranged for surviving witness Geg Garner’s

viewing. Garner failed to positively identify Soffar.? Soffar was

28 Wiile neither a cassette tape or a transcript of this
conversation is contained in our record, the record does reflect
that during WIlianson’s interrogation, he drew a map for Soffar
i ncluding significant details, and that the map was t hen adopt ed by
Sof f ar.

29 Garner was also wunable to positively identify Latt
Bl oonfield, who had been arrested and brought to Houston police
headquarters and placed in a line-up. W pause here to note al so
that a search warrant executed on Bloonfield s residence and car
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then mrandi zed and i nterrogated again by Detective WIIlianmson and
anot her detective, J. W Ladd, for approximately 1 hour and 15
m nutes before giving his second statenent. 3

At 2:44 p.m on August 6, 1980, Soffar signed the second
witten statenment prepared by Detective Ladd. This statenent was
identified as State’'s Exhibit 109. As with State’'s Exhibit 108,
t he second statenent was not introduced i nto evidence by the State,
but was used agai nst Soffar during the guilt phase of his capital
murder trial. In his second statenent, Soffar told the sane basic
story as he had in his first statenent, adding the follow ng
details. The night before the robbery-nurders, it was Soffar who
ki cked in the glass side door of the bowing alley to commt the
burglary.3 The next day, Latt picked himup at 1: 00 p. m and they
hung out together for the afternoon. That evening they drove back
to the bowing alley at 9:00 p.m, but since there were a | ot of
peopl e there, they just parked the car and drank beer until nost

everyone had | eft. Again, Soffar stated that he pulled the car up

yielded no evidence linking him to the bowing alley robbery-
mur der s. Simlarly, a search warrant executed on Soffar’s
residence failed to produce any evidence of Soffar’s involvenent.

30 This conversation, like virtually all others with Soffar was
neither tape recorded nor transcribed. |Instead, the substance of
these interrogation sessions was summarized by detectives and
presented to Soffar in the form of witten statenents for his
si gnat ure.

31 The police obviously knew this was not true because they had
previously arrested the four youthful perpetrators of the burglary
whi ch Sof far now clainmed that he and Latt Bloonfield conmtted.
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in front of the doors while Latt went inside of an unlocked front
door. Latt was approached by two people and then another, and he
made these three Iie down on the floor right in front of the door.
Latt notioned soneone el se to cone over and then Soffar heard the
first shot. He could see the feet of the people on the floor. He
t hen heard anot her and then several other shots. Latt canme running
out of the bowing alley with the gun in one hand and the lady’s
stocki ng he had put over his face when he went in the other hand.
Latt told himthat soneone pulled a gun on himso he “did what he
had to do.” Soffar added that they went to buy drugs that night
froman individual nanmed “Pops,” and that several weeks after the
robbery-nmurders Soffar told Pops about the “deal at the bowing
alley.” He asked Pops “if he heard about it and that Latt and |
had done it.”

At sone point after signing his second statenent at 2:44 p.m,
Soffar was visited by, and he spoke privately with: his nother,
Zel da Sof far; his uncle, Carl Lander; and his aunt, Celia Nathan.*
Ms. Nat han i nforned Detective Ladd that the famly was i n agreenent
that Max shoul d cooperate with the police. At approximtely 4:00
p.m, Detectives WIIlianson and Ladd checked Sof far out of the jail
and took himin a patrol car to the crine scene. They pulled into

the parking lot, but did not go inside of the bowing alley. At

32 Celia Nathan was also an attorney who had represented the
Sof fars when they had Max Soffar commtted to a Texas state nental
hospital in Max's pre-teen years.
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approximately 5:30 p.m, the detectives drove Soffar to an area
sout h of Houston where he took themto the individual naned “Pops,”
from whom he and Latt had all egedly purchased drugs the night of
the robbery-murders. Pops was identified as an individual by the
name of Lawence Bryant. At  approximately 7:30 p.m, the
detectives then took Soffar to Gal veston where Soffar pointed out
a conveni ence store Latt had all egedly robbed. Soffar was checked
back into the jail at 10:55 p.m*

During the time Soffar was riding around with Detectives
WIllianson and Ladd, the police released Latt Bloonfield from
custody, citing a lack of any corroborating evidence to justify
charging himin the robbery-nurders.

iii. August 7, 1980 - The Third Statenent

Begi nni ng at approxi mately 8:42 a.m the norning of August 7,
1980, Detectives Tom Ladd** and Ted Thomas interrogated Soffar for
approximately two and one-half hours. Soffar was also briefly
interrogated that norning by Detective WIIlianson. That afternoon,
a felony capital nmurder conplaint was fil ed agai nst Sof far all egi ng

that he intentionally caused the death of Arden Al ane Fel sher while

3% In a letter witten to one of Soffar’s appointed trial
counsel, Joe Cannon, which is discussed infra at Part |.F.iii.
Soffar alleged that during this drive around town, the detectives
becane forceful with himand told himthat Garner had picked him
out of the line-up, so he “mght as well say [he] did it and get a
life sentence.”

34 Detective Tom Ladd is the brother of Detective J. W “Jinf
Ladd.
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in the course of commtting or attenpting to conmt the arned
robbery of Stephen Allen Sins.

Upset because he had learned that Latt Bl oonfield had been
rel eased and because he thought that he was going to be charged
with all three nurders al one, Soffar contacted a fam |y nenber and
asked them to have detectives cone and see himat the jail. At
approximately 7:30 p.m that evening, Detectives Ladd and
Wl lianson cane to see Soffar again. Soffar inquired as to why
Bl oonfi el d had been rel eased and t he detectives responded that they
did not yet have enough evidence on Bloonfield to either hold or
charge him Detective Ladd then began actively interrogating
Sof far for another 30 m nutes before beginning to take and prepare
Soffar’s third statenent.

At 9:25 p.m on August 6, 1980, Soffar signed the third
witten statenent prepared by Detective J. W Ladd. Thi s
statenent, identified as State’'s Exhibit 110, was introduced into
evidence by the State, and used against Soffar during the guilt
phase of his capital nurder trial. The entire text of Soffar’s
third statement reads as follows: *

My nanme is Max Soffar. | have been in jail
since Tuesday norning for this bowing alley deal
| gave two previous statenents, one to detective
Schultz and one to detective Ladd. | didn't tel

the whole truth in those statenments and want to now
so that | don't take this whole thing by nyself.

% This statenent is reproduced exactly as prepared. Al
scrivener’s errors and om ssions are contained in the original.
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One thing that | didn't tell the truth on was
that Lat Bloonfield and |I did this thing when we
first got to the bowing alley, not like |I said
about being there in the parking lot for awhile.
Lat drove in and we were in his brown thunderbird.
Lat pulled right to the front door so that the
passenger side was next to the bowing alley. I
think that there was a couple of cars in the
parking lot when Lat pulled to the door. Lat
pulled a stocking over his hair so that his hair
woul d be pulled back. | pulled up my t-shirt over
my nose and nouth. Lat had his 357 revol ver which
| think is an R G nodel. This gun had about a
three inch barrel. He had the gun under his shirt
when we wal ked in a guy asked what we were doing.
Lat pulled the revolver and stuck it in this guys
face and said, “This is a robbery.” Lat pulled
this guy by the hair and nade him get down on his
knees and xx wal ked up. This was two dudes and a
girl. Lat told them to get on the floor and if
they didn't do what he told them that he would
shoot this first guy who was already on the floor.
They got down on their knees away from the counter
and Lat nmade them cone back closer to the control
counter and they did. They were laying from the
door so that there was a dude and then a girl and
then another dude and then the |ast dude. The
second dude was trying to | ook up and Lat told him
not to be |l ooking and to turn around and | ay facing
the way all the others were. He then turned around
so that they were all facing back towards the snack
bar . The second dude kept |ooking around so Lat
fired a warning shot into the fl oor. The girl
screaned and then Lat told her to shut up and she
kept scream ng. Lat kicked the girl in the back
and then the second dude who was the one who kept
| ooking up started to raise up. He was about half
way up when Lat shot himin the back of the head.
Then Lat just turned around and shot the third
dude. This third dude was the first one Lat
grabbed and nmade get on the floor. He shot himthe
sane way as the first one that he shot. Lat threw
me the gun and told ne to shoot the other two. |
hesitated and then he said, “Shoot them now. " |
ainmed the gun and the other guy who was still |eft
who was closest to the door and fired one tine.
hit himin the back of the head behind the ear.
wal ked around the other side of themand heasitated
[sic] and Lat said, “Shoot her.” She had her face
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down and she just |ooked up at ne and | ai ned and
turned ny head and shot her. | think I hit her in
the cheek. | had the gun and ran around and | ooked
in the cash register over by where you get the
shoes. | got all the bills and a little of the
change and then went to the office but the door was
| ocked. | went over to the cash register by the
snack bar and took bills out of it too. | put the
nmoney in ny pockets. | went back by the office and
tried to force the door open but | couldn’t get it
opened. Lat was | ooking under the counter for a
nmoney bag and | think he got 50 or 60 dollars. W
wal ked over by the office and I told himl thought
| saw sone headlights. | went outside but | didn't
see anyone so when | cane back in Lat was runagei ng
[sic] through their pockets and took the wallets
out of their pockets. He took the noney and |
think that he kept the wallets. W | ooked around
to make sure that nobody was | ooking and we didn't
see anybody. | asked himif he wanted to check in
the back and he said no. So, we |ooked in the
bat hroons maki ng sure no body was in there. Then
we |eft. | still had the gun. Lat drove and we
had the wi ndows down to his car. He nmade a right
on the highway and drove down for a little bit and
then turned around and cane back past the bow i ng
al | ey. | asked him why he shot the dudes and he
said he shot the dude for raising up and playing
her o. He said he made nme shoot the other two so
that | would be as guilty as himif we got caught.
| put the gun under the front seat after | rel oaded
it and it only had one live bullet in it before
reloading. | don’t know where the gun is now. The
last time | saw the gun was | believe | ast Saturday
night and Lat had it at that tine. W went to
score sone pills and got 24 pills over at the dope
house. These were preludins. After the gas and
pills I got 95 dollars out of the deal and | think
Lat got a lot nore. W went to ny house and did
sone preludin and Lat said he was afraid soneone
had seen his car so he went and took it honme. He
wal ked back over to my house that night and we did
the rest of the pills. W stayed up all day and

went out to the park the next day. | was scared
and that is the reason that | did not tell the
whole truth before and | feel like shit and feel
bad about what happened and ought to take ny
puni shment for it. | think Lat and nme both ought
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to pay for what we did. 3

In additionto his witten statenent, Soffar drew a di agram of
the positions of the victins at the tinme of the shootings. 1In the
diagram Soffar depicted the four victins lying parallel to one
another with their feet aligned along the edge of the control
boot h. This diagram was not introduced into evidence during
Soffar’s capital murder trial, but was admtted into evidence by
the state habeas court. It is attached to this opinion as
Appendi x “C'. ¥

E. Inconsistencies Between Garner’s and Soffar’s Accounts

As a factual matter we pause here briefly to note that when
j uxt aposed, Greg Garner’s and Max Soffar’s accounts of the robbery-
mur ders appear dramatically at odds wi th one anot her. The nunerous
fundanmental factual inconsistencies between these two versions of
events are both obvious and striking. The nobst noteworthy
di screpancies between Garner’s interviews wth detectives and
Soffar’s third witten statement are summari zed in table format in

Appendix “A” to this opinion. This appendix is followed by

% W note, as did the Texas Court of Crimnal Appeals, that
neither this third statement nor either of the two previous
statenents, set out “the date, county, city, state, nation, street
address or nane of the bowing alley, the nanme of any victim or
any other fact which mght expressly reflect that appellant’s
statenment relates to the offense for which he was tried, convicted,
and given the death sentence.” Soffar v. State, 742 S.W2d at 375.

37 The witness signatures at the bottomleft side of the diagram
bel ong to Houston detectives R D. Cain and M| and Kar dat zke.
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Garner’s diagram of the victins’ positions at the tinme of the
shootings (Appendix “B”), which also differs dramatically from
Soffar’s diagram of the victins' positions (Appendix “C).

We al so note that the physical evidence in this case supports
Garner’s account of events nore than Soffar’s third statenent.
Wth respect to the forensic and ballistics evidence, as di scussed
supra, the bullet holes found in the carpeting of the bowing alley
are consi stent with the body configuration recalled by Garner, that
is, wwth himlying between Sins and Tenple where he was shot.
There i s no physical evidence to support Soffar’s account of Garner
havi ng been shot |ying between the front door and Fel sher. In
fact, the only unmatched bullet hole, which could represent the
final resting point of the bullet exiting just beneath Garner’s
| eft eye, is the one between Sins and Tenple. Also with respect to
body configuration, the photographs of the crine scene depict the
bodi es aligned, not parallel to one another along the edge of the
counter as depicted in Soffar’s account, see Appendix “C’, but in
a sem -circular configuration nearly identical to that depicted by
Garner in his diagram see Appendix “B’. |ndeed, the photographs
show a | arge vacant space between the bodies of Sins and Tenple
where, according to Garner, he would have been |ying when shot.

Wth respect to Garner’s account of howthe perpetrator gained
access to the bowing alley by feigning car trouble, a passerby to

the bowing alley, who was never called as a witness by the State,
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told the police that at approximately 11:50 p.m, he passed the
bow ing all ey and sl owed down because he was | ooking for a place to
purchase cigarettes, and that he saw a car parked directly in front
of the bowing alley with its hood up. This individual saw just
one person wal king fromthat car toward the front entrance of the
bowing alley. Additionally, one of the police photographs of the
crinme scene showed that there was a white plastic water jug |ike
the one described by Garner as belonging to the robber | ocated on

t he control booth counter.?3®

F. Appoi ntnment of Counsel and Pre-trial Devel opnents

On August 8, 1980, the day after Soffar gave his third witten
statenent, Soffar nmade his prelimnary initial appearance on the
felony capital nurder charge before the 232nd Judicial District
Court of Harris County, Texas. During this appearance, the state
court appointed Frederick “Ri ck” Stover and Joseph “Joe” Cannon to
represent Soffar because of his indigence. These attorneys, who
were present in the courtroom to accept their appointnent, were
advised that their client had already signed three witten
statenents inplicating hinself in the charged of fense. |Imedi ately

after accepting their appointnent, defense counsel instructed the

38  The police overlooked the water jug and did not dust it for
fingerprints. The next norning, the bowing alley cleaning crew
recalled seeing it, but renmoved it and washed it because they
thought it was used by investigators to clean up fingerprinting
dust .
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State’s attorney that their client was not to be interrogated
regardi ng pending charges or any other matters unless they were
notified and provi ded an opportunity to be present.
i. August 19, 1980 - The Fourth Witten Statenent

Not wi t hst andi ng def ense counsel’s instruction to the State’'s
attorney not to interrogate Soffar without notification, on August
19, 1980, Harris County Sheriff’'s detective Earl Bockel renoved
Soffar from his cell in the Harris County jail and interrogated
him Bockel testified that he received information from Houston
hom ci de detective Jim Ladd on August 15, 1980 that “during a
hom ci de investigation,” Soffar had admtted to raping a girl in
the Friendswood area sonetinme around Decenber of the previous year,
1979. % Bockel checked into the unsolved rape files in Friendswood
and determ ned that a young woman by the nane of Caroline Knight

had been raped on Septenber 23, 1979 in Friendswood. *° Bockel then

% W note that the information regarding this rape was obt ai ned
by Detective Ji mLadd “when he took a confession statenent from Max
Soffar.” Wthout question, had Max Sof far never been interrogated
by Detective Ladd regarding the bowing alley nurders on August 6
and 7, Soffar’s contenporaneous admssion to raping a girl in
Fri endswood would never have occurred. Li kew se, Detective
Bockel s subsequent investigation, which ultimtely vyielded a
confession to the rape, would never have occurred. Thus, but for
Ladd’s interrogation of Soffar on August 6-7, prior to his
appoi ntment of counsel, Soffar’s participation in the rape woul d
not have been di scovered.

40 In her statement following the rape, Caroline Knight
described in detail the events of that evening, nost notably that
her assailant told her that he had killed three other wonen and
that she was going to be the fourth, and that as he raped her he
continued to stab a knife into the ground above her head.
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contacted Ms. Knight and i nforned her that they had caught soneone
who confessed to the rape. He went to her workpl ace and showed her
a photo spread containing Max Soffar’s and five ot her individuals’
pi ctures. Ms. Knight stated that two of the photos, one being
Sof far, | ooked famliar, but that she was unabl e to nmake a positive
identification.

On August 19, 1980, Detective Bockel visited Soffar at the
Houston jail and interrogated himregardi ng the rape. According to
Bockel, he read Soffar his rights and Soffar said that he
understood his rights and did not want his appointed |awers
present.? As a result of this interview, Soffar signed a fourth
witten statenent inplicating hinself in the rape of Caroline
Kni ght .

On August 28, 1980, the State's prosecutor, Andy Tobi as,
requested that Detective Bockel arrange for a line-up to be
schedul ed on August 30, 1980. Defense counsel was notified and the
i ne-up was assenbl ed that norning at 9:45 a.m Though Ms. Kni ght
again thought Soffar |ooked famliar, she was unable to nake a
positive identification. According to Bockel’s report follow ng
the line-up, “[u]pon the request of Assistant District Attorney
Andy Tobias, this case is being referred directly to himw thout

charges.” Accordingly, Bockel indicated that the rape case was

41 It appears from the record, that at the time of this
interview, sone ten days foll ow ng appoi ntment of counsel, neither
Stover nor Cannon had yet been to visit Soffar in the jail.
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“cleared due to charges filed in other [capital nurder] cases,” and
Sof far was never indicted for the rape of Caroline Knight.

During the penalty phase of Soffar’s murder trial, having
tw ce been told that the police had caught sonmeone who confessed to
raping her, Caroline Knight nade an in-court identification of
Soffar as her assailant. During her testinony she recounted how
Sof far stated that he had killed three other wonen before and that
she was scared when he said that.*

ii. Additional Interrogation

When one of Soffar’s defense counsel made his first trip to
the Harris County jail to interview Soffar on August 21, 1980, he
was i nformed that he could not see Soffar just then because Soffar
was “being interviewed by a M. Armando Si non, an enpl oyee of the
Harris County Sheriff’'s Ofice.” The very next day, the 232nd
District Court, upon notion, entered an injunction prohibiting the

Houston Police Departnent, the Harris County District Attorney’s

42 However, in a subsequent affidavit filed in the state habeas
proceedi ngs, Ms. Kni ght stated:

because | was not asked, however, | did not testify at
the trial that, after the rape, ny assailant told ne that
he had done a |l ot of bad things in his Iife but raping nme
was the worst thing he had ever done. He sounded very
upset and sincere. | believed this statenent at the tine
and t hought he probably nmade his earlier statenent about
the three other wonen just to scare ne.

Ms. Knight further affirnmed that she woul d have testified to that
fact if she had been contacted or asked by Soffar’s trial counsel.
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O fice, and any other |aw enforcenent agency from “questioning,
interviewing, interrogating or in any manner attenpting to gain
information from the Defendant, MAX ALEXANDER SOFFAR, about any
cases, whether charges have been filed or not, wthout first
advising M. F.M Stover or M. Joe Cannon . . . and giving thema

reasonabl e opportunity to be present during the entire questioning,

interviewi ng or interrogation
iii. Soffar’s Letter to Counsel

At sonme point after first nmeeting Joe Cannon, Soffar wote a
letter to Cannon explaining his side of the story. In a
handwitten letter, Soffar wote?®:

This whole thing started when, this detective in
Fri endswood said he was going to | ock nme up cause

was a habitual crimnal. Hs nane is M. Pal mary.
He's busted nme a few tines and he does not |ike ne.
He told nme next tinme | bust you for sonething bad
|’m going to put you away for the rest of your
life. Well anyway, he busted ne the last tinme for
false inprisonnent. M and a girl had an argunent
and she wanted to |l eave and | wouldn't let her. So
soneone called the police and he talked her or
rat her he therened her. She had a 38 snub nose
pi stol in her pocket when we were arrested, so he
told her if she didn’t file some charges on ne for
ki dnapping or false inprisonnent, that he would
file on her for a conceal ed wepon. Then he cones

in and says | got you now boy. So when | got
arrested on that stolen bike | |ook up and who
drives up, M. Palmary, and he’'s standing there
with them|lueague City police saying, |’ve got you
now punk. So we go to lueague City Jail and |
started thinking well Ill fix you smart ass and |

told them |l wanted to talk to bruce C awson about

4 This letter is reproduced exactly as penned by Soffar. Al
scrivener’s errors and om ssions are contained in the original.
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the bowing alley. | knew it would be hell on ne
if I said anything but at that point | didn't care.

| was already on a years probation out of gal veston
co. and |I’m caught on stolen bike. By the way
that bi ke had the licence plate on it from anot her
bi ke I had stolen. plus |I had been on bond from an
auto theft charge from Brazoria County. plus | am
hol di ng pot and sone stolen jewels. So | told them
that so pal mary couldn’t put his sliny hands on ne.
| told ny sister when | saw that drawing of the
killer, | told her it looked like latt. he stole
sone silver from ny house so | was going to tel
the police he did it and get the reward, and get
evan. She told ne not to do it so | didn't. Then
when | got pulled over and | see pal mary standi ng
their | decided to say | knew who did it. Next
thing I know themhom ci de detectives had nme sayi ng
| did it. the truth is | did not kill anyone.
There is a lot nore to this than | can wite. I
will tell you the whole thing when | see you so you
can check out ny side of this to be sure yourself.
Them police had ne say what they wanted to hear.
Did you know | took a polygraph test? | was on
acid when | took it.

The ni ght before the robbery, their was a burgurly
at this bowling alley. | told the police the night
before the robbery, | broke into the bowing alley.
That was what | saw on the t.v. so | said in a
statenent, ne and lat bloonfeild did the burgurly.
Wien | told them I killed sonme girl, which was
another lie, they asked ne if | really broke in the
ni ght before. | said no. They asked ne that
qui estion about 100 tines. | put in a statenent
that | did. But after they kept asking ne that
sane question over and over | said no, just to see

what he woul d say. | did not put in a statenent
that | didn't brake in the bowing alley. | said

di d. Then he told nme | didn't do the burgurly
cause they arrested sone kids for it. If | really
did this why didn’t | say | didn’t brake in. Cause
that was what | saw on the news. | thought the

brake in was done by the sane person or persons
that did the robbery.

Me and 2 homicide police went out |ooking at
bow ing all eys. They wanted ne to point out the
bowing alley we robbed. They were drinking. W
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stopped 3 or 4 times for cokes for their m xed
drinks! | asked them for sone for ny nerves and
they said no. But they were drinking and that’s
when they started getting forceful. | nade 2 nore
statenents |later that day. | wll take a polygraph
test to prove I'’mnot |ying about the drinking or
the force they used. They also told nme that greg
gardner picked ne out so | mght as well say | did
it and get a |life seentence. They al so asked ne
why | at shot the girl in the face before | made the

| ast 2 statenents. | said in one of the statenents
that | didit. In the 39 statement after they gave
me a few details, | said | shot her, to get them
of f ny back. | went thru nore quiestions than I

t hought | woul d. After | went back to ny cell
after | gave the second statenent | was so tired |
just gave in to them

The officers that were drinking was detective | add

and detective WIIianson. They took nme to

galveston and to lamarge, to check out sone

robberys that | told themne and lat did. They al

turned out to be lies. | admt that | did rape

that girl in Alvin | told them!| did. | told the

Gal veston County Sheriff | stole 2 notorcycles and

| did. But | told them | shot the girl in this

case. It's alie. | knewl was in lots of trouble

anyway, for all the other things | have done,

that’s why Imin the trouble Imin now.

iv. Additional Pre-trial Investigation
On August 21, 1980, after all of Soffar’s confessi ons had been

taken and the State had been enjoined frominteracting with Soffar
any further, the State submtted Garner to questioning under
hypnosis. Presunmably, the hypnotic interview was conducted in an
effort to bolster the strength of the State’' s case agai nst Soffar.
However, in the end, Garner’s account of events under hypnosis only
served to confirm the version of events he had described in his

initial interviews with investigators, and that version of events
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differed dramatically from the version given by Soffar in his
witten statenents. See Appendix “A’. As a result, Garner’s
testinony at trial, if consistent with the statenents nade to
i nvestigators on July 17-20, 1980, would have served only to
underm ne the State’s case agai nst Soffar.

The State did not call Garner as a witness at Soffar’s trial.
| ndeed, at trial, instead of calling Garner, the State called Dr.
G | donburg, the neurosurgeon who operated on Garner, during its
case-in-chief. Dr. Gldonburg testified that Garner could be
suffering from retrogressed amesia and that Garner nmay have
created a false nenory of events. Dr. G ldonburg did not express
any nedi cal opinion that Garner was in fact suffering fromammesi a.
Additionally, we note that Soffar’s trial counsel was infornmed by
the State that Garner was a “vegetable” with no nenory of the
of fense, and incredibly, based upon this assertion and the fact
that Garner was not going to be called by the State as a w tness,
Soffar’s trial counsel did not even attenpt to interview Grner
t hensel ves. Rat her amazi ngly, defense counsel instead chose to
bolster Dr. G ldonburg’s testinony by asking and receiving an
affirmative response to the question, “would it be a fair statenent

that a person that suffered the type of wounds that G eg
Garner suffered, no one, including Geg Garner, hinself, would ever

know whet her he was giving an accurate account of the events that
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caused his injury?,” thus inplying to the jury that, indeed, Garner

had no useful nenory of the offense.*

G The Trial
Begi nni ng on March 16, 1981, Judge Van Stovall presided over
Soffar’s capital nmurder trial which, exclusive of nearly four weeks
of voir dire and jury selection, lasted two and a half weeks.
i. Q@ilt Phase
During the trial, and pursuant to Jackson v. Denno, 84 S. C
1774, 1781 (1964), Judge Stovall conducted a two-day heari ng out of
the jury' s presence on the admssibility of Soffar’s first three
witten statenents. During the Jackson v. Denno hearing, Bruce
Cl awson testified that Soffar neither asked for an attorney, nor
had any questions about his rights. See Part |.Ciii. At the

conclusion of the adm ssibility hearing, Judge Stovall entered an

4 W find counsel’s defense strategy in this regard to be
i nexpl i cabl e. Gven the powerfully exculpatory nature of the
i nconsi stenci es between Garner’s account of events and Soffar’s
conf ession, which inconsistencies would render Soffar’s confession
i npl ausi ble, one would have expected defense counsel to do
everything in their power to get the substance of Garner’s police
interviews before the jury either by calling Garner as a witness or
by introducing the transcription of these interviews. Def ense
counsel should have at | east interviewed Garner to determne if he
could and would testify at Soffar’s trial consistent with his
(Garner’s) prior statenents. |If Garner was not able or wlling to
so testify, defense counsel should have offered the prior
statenents, recorded and transcribed by the police, as record
evidence of his testinony. Sinply put, we are baffled by defense
counsel s strategy, or conplete lack thereof, regarding Garner’s
statenents to the investigators.
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oral ruling that the three statenents were freely and voluntarily
made after appropriate Mranda warnings. A witten order to the
sane effect was entered on May 22, 1981. In his rulings, Judge
Stovall held that each of Soffar’s first three witten statenents
was signed after Soffar “know ngly, intelligently and voluntarily
wai ved the Statutory and Constitutional rights.”

Cl awson and the other w tnesses who testified at the Jackson
v. Denno hearing, also repeated the essence of their testinony
before the jury. The State offered the testinony of Lawence
“Pops” Bryant and his girlfriend, Mbel Cass to corroborate
Sof far’s confession. Bryant ultimately testified that several
weeks after the bowing alley robbery-nmurders, Soffar asked himif
he had heard about the bowing alley nmurders and then stated to him
“If I told you who did it you wouldn’t believe nme.” During this
conversation, Soffar told Bryant that three people got shot. And
Bryant testified that Soffar indicated to himthat he and Latt were
involved in the bowing alley deal. WMbel Cass did not participate
in, but witnessed the conversation between Bryant and Soffar, and
confirmed in substance that Soffar talked to Bryant about the
bow ing alley robbery-nurders.

Def ense counsel presented its case based on an alibi theory.
Soffar’s nother, Zelda Soffar and other w tnesses confirned that
Soffar spent the entire weekend of July 12-13, 1980 helping a

famly nmenber nove. Martin and Donna Naylor testified that they
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dropped Soffar off at his nother’s house in Friendswood sonetine
after 7:00 p.m on the evening of July 13, 1980. According to the
Nayl or’s, all of the nmen who were noving the fam |y bel ongi ngs were
exhausted fromworking all day, for two days straight in the summer
heat . Ms. Soffar testified that Max was exhausted when he was
dropped off and that he watched a little bit of television and t hen
went straight to bed. She testified that he was in the house when
she awoke the next norning, July 14, 1980. %

On March 31, 1981, the jury returned a verdict of “guilty of
the of fense of capital nurder.”

ii. Penalty Phase

Begi nning on April 1, 1981, Judge Stovall presided over the
penal ty phase of Soffar’s trial, which itself |asted three days.
During the penalty phase, and again pursuant to Jackson v. Denno,
84 S. . 1774 (1966), the trial court conducted a hearing out of
the jury' s presence on the adm ssibility of Soffar’s fourth witten
statenent, that is, his confession to the rape of Caroline Knight.
At the conclusion of the hearing, the trial court ruled that

Soffar’s fourth statenent was freely and voluntarily made w t hout

%  Ms. Soffar, who had a substantial hearing problem also
testified that, though she did not hear Max or anyone el se cone or
go that evening, and though the famly dog never barked as it
normal Iy di d when people cane to the house, Max’s bedroom door had
its own exterior door. Prosecutor Tobias suggested during her
cross-exam nation that it was possible that Soffar left, commtted
the bowing alley robbery-nmurders, and then returned before she
awoke.
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conpul sion or persuasion and that the requisite Mranda warnings
had been gi ven.

The State called nunerous witnesses to attest to Soffar’s
crimnal history and reputation for having a violent tenper. The
State also called Caroline Knight, the rape victim to identify
Soffar as her assailant and to relate to the jury that Soffar had
told her during the rape that he had killed three other wonen and
that she was going to be the fourth. Def ense counsel did not
interview Ms. Knight prior to trial and cross-exam ned her only
Wth respect to her prior inability toidentify Soffar in either a
photo spread or |ine-up. Soffar’s defense counsel presented no
testinony or evidence of any kind whatsoever during the penalty
phase.

The jury was instructed as it began deliberations in the
penalty phase that it could “consider the evidence of the
extraneous sexual assault of Carolyn [sic] Knight for the limted
purpose of aiding the jury in answering any questions that m ght be

presented in the punishnent charge The three specia

i ssues submtted to the jury pursuant to the applicable version of
Article 37.071(b) of the Texas Crimnal Code were as foll ows:

A Do you find fromthe evidence beyond a reasonabl e doubt
that the conduct of the Defendant that caused the death
of the deceased was commtted deliberately and with the
reasonabl e expectation that the death of the deceased or
anot her would result?

B. Do you find fromthe evidence beyond a reasonabl e doubt
that there is a probability the Defendant would commt
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crimnal acts of violence that would constitute a
continuing threat to society?

C. Do you find fromthe evidence beyond a reasonabl e doubt
whet her the conduct of the Defendant in killing the
deceased was unreasonabl e i n response to t he provocati on,
if any, by the deceased?

On April 3, 1981, the jury returned its verdict answeri ng each

of the three special issues in the affirmative. Thus, the trial
court entered an order sentencing Soffar, in accordance with the

jury’s verdict and pursuant to Texas Code Crimnal Procedure

article 37.071(e) (Vernon 1981), to death by lethal injection.

H.  Post-Conviction Proceedi ngs

Sof far’s conviction and sentence were automatically appeal ed
to the Texas Court of Crimnal Appeals which, on Septenber 23
1987, affirmed Soffar’s conviction and sentence in a witten
opi nion. See Soffar v. State, 742 S.W2d 371 (Tex. . Cim App.
1987) (en banc). Soffar’s conviction becane “final” for purposes
of this appeal when the United States Suprene Court denied Soffar’s
petition for wit of certiorari on Cctober 10, 1989. See Soffar v.
State, 110 S. C. 257 (1989).

On Decenber 14, 1992, Soffar filed a state application for
wit of habeas corpus in the 232" District Court of Harris County,

Texas, alleging twenty-four grounds for relief. Judge A D. Azi 0s*

46 Judge Azios was not the sanme judge who tried the case
originally. Judge Van Stovall, who was a visiting judge, presided
over Soffar’s original trial.
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conducted a thirteen-day evidentiary hearing during the tinme period
bet ween August 16, 1994 and Septenber 8, 1994. On Novenber 10,
1995, Judge Azios entered witten findings of fact and concl usi ons
of | aw recommendi ng denial of Soffar’s application. On April 8,
1996, the Texas Court of Crimnal Appeals, in a two-paragraph,
unpubl i shed per curiam opinion, followed Judge Azios’s
recommendati on and denied Soffar’s application for habeas corpus
relief.

On April 22, 1996, Soffar filed his first federal petition for
writ of habeas corpus in the United States District Court for the
Southern District of Texas alleging twenty-four clains for relief.
Soffar filed a notion for partial sumary judgnent in the district
court, and the Director filed a notion for sumrary judgnment on all
of Soffar’s claims. The Director did not contest that Soffar had
sufficiently exhausted his avail able state renedies, except wth
respect to claim 24, as to which the Director waived exhaustion,
and with respect to a portion of Soffar’s Brady*’ clains, which were
prem sed upon the State’'s alleged suppression of a ballistics
report and the pretrial statenments of Geg Garner. The district
court assuned that Soffar had properly exhausted his state court

remedies with respect to the Brady clainms, and denied Soffar’s

Brady clains on the nerits. The district court refused to grant

47 Brady v. Maryland, 83 S. C. 1194 (1963).
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Soffar’s motion for discovery and an evidentiary hearing,* and
entered a witten order granting the Director’s notion for summary
judgnent on all clains. Soffar tinmely filed his notice of appeal,
and his notion for issuance of a certificate of probable cause to
appeal was denied by the district court. Sof far has now tinely

moved this Court for issuance of such a certificate.

1. DI SCUSSI ON
Wiile in both his state and his federal habeas petitions,
Soffar asserted twenty-four clains for relief, in his pending
motion for issuance of a certificate of probable cause, Soffar
argues only the follow ng five issues:

A Was the extraneous offense evidence used against
Soffar in the penalty phase (i.e., his fourth
witten statenent-the rape confession) tainted by
the State’s violation of Soffar’s Sixth Amendnent
rights, by its violation of his rights to due
process, by suppression of material excul patory
evidence, by the ineffective assistance of his
counsel, or by the cunulative effects of the
foregoing viol ations?

B. Were the three witten statenents used against
Soffar in the guilt phase obtained by a violation
of Soffar’s right to counsel and right to renmain
silent, and were they, under the totality of the
circunstances, not the product of a voluntary
wai ver of Fifth Amendnent rights?

C. Should the guilty verdict be set aside because
contrary to the requirenents of due process, the
State presented false and m sl eading evidence at

48  The district court specifically found “that the Record was
sufficient for determ nation of the pending notions,” and deni ed
Soffar’s notions to augnent the record.
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trial and withheld material excul patory evidence
from Sof far?

D. Shoul d the guilty verdi ct and death sentence be set
asi de because Soffar’s defense counsel provided
i neffective assistance of counsel during both the
guilt and penalty phases?

E. Wul d the execution of a death sentence, after the
| engthy period of delay incurred, constitute cruel
and unusual punishnment, contrary to the Ei ghth and
Fourt eenth Amendnents?

For the reasons set forth bel ow, we construe Soffar’s notion
for a certificate of probable cause to be a notion for certificate
of appealability and grant the sane for limted portions of the

first, second, and fourth issues identified above.

A. @i ding Standards of Review

We begin our discussion of the law in this very troubl esone
case with a clear statenent of certain | andmarks whi ch nust guide
our review and anal ysis of the record and our decision as to relief
in this case. Initially, we note that this is Soffar’s first
federal habeas corpus petition.* As such, Soffar is entitled to
a careful and thorough review of all of his clains wthout concern
or limtation that there is any abuse of the wit of habeas corpus
under prior law or any concerns as to successive wits under

current statutes.

4 W note also that there is nothing in the record before us to
indicate that, in the el even years since Soffar’s conviction becane
final, an execution date has ever been set for Soffar.
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i. Applicability of AEDPA

We also note that this, Soffar’s first federal habeas corpus
petition, was filed pursuant to 28 U.S.C. § 2254 on April 22, 1996,
two days prior to the effective date of the Antiterrorism and
Ef fective Death Penalty Act of 1996 (“AEDPA’), Pub. L. 104-132, 110
Stat. 1269 (1996). AEDPA rmade significant substantive and
procedural changes in the federal statutory framework for
eval uating the habeas corpus clains of state prisoners. G ven that
Soffar’s petition was filed before AEDPA's effective date, we are
bound by the Supreme Court’s decision in Lindh v. Mirphy, 117 S
Ct. 2059 (1997) to apply the substantive provisions of 8§ 2254 as
they existed prior to the changes nmade by AEDPA.

Additionally, as Soffar’s state capital murder conviction
becane final in Cctober 1989, when the United States Suprene Court
denied his petition for wit of certiorari on direct appeal, see
Soffar v. State, 110 S. . 257 (1989), we will survey and take a
snapshot of the |andscape of federal constitutional law as it
exi sted in Cctober 1989 to determ ne which of those constitutional
rights clainmed by Soffar were available at that tinme and may be
considered in this appeal.

ii. Certificate of Appealability

Soffar filed his notice of appeal from the decision of the

district court in this case on April 24, 1998, and he filed his

nmotion requesting issuance of a certificate of probable cause to
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appeal with this Court on Septenber 3, 1998. Unlike the initial
filing of his 8 2254 habeas petition, both of these events occurred
after the effective date of AEDPA, April 24, 1996.

During the pendency of this appeal, the United States Suprene
Court entered its decision in Slack v. MDaniel, 120 S. C. 1595
(2000), which held that the anmended procedural provisions of AEDPA
dealing wth appeals fromthe federal district court to the federal
circuit courts, by individuals in custody pursuant to a state
conviction, are applicable to all such appeals which were filed
after the effective date of AEDPA. At the tine the final judgnent
inthis case was entered by the federal district court, the parties
assuned that the appellate procedural provisions of the pre- AEDPA
version of 28 U.S.C. 8§ 2253 were applicable to the present appeal,
and accordingly, Soffar noved the district court for issuance of a
certificate of probable cause to appeal, which was denied by the
district court. Soffar then petitioned this Court for issuance of
such a certificate.

In order to avoid unnecessary remand of this case to the
district court on this procedural issue, we construe Soffar’s
motion for issuance of a certificate of probable cause (“CPC")
pursuant to the pre-AEDPA version of 8§ 2253, as a notion for
i ssuance of a certificate of appealability (“COA’) pursuant to the
new statutory provisions of 8 2253, and we treat the district

court’s denial of a CPC as a denial of any COA. W note that we
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have repeatedly held that the sanme substantive standard which
governed i ssuance of a CPC, apply to the issuance of a COA  See,
e.g., Lucas v. Johnson, 132 F.3d 1069, 1072 (5th Cr.), cert.
dismssed, 119 S. . 4 (1998).
iii. Soffar’s Entitlenent to a COA

Under the provisions of AEDPA before an appeal from the
di sm ssal or denial of a 8§ 2254 habeas petition can proceed, the
petitioner nust first obtain a COA, which will issue “only if the
applicant has nmade a substantial showing of the denial of a
constitutional right.” 28 U S.C 8§ 2253(c)(2). W have held that
a petitioner nakes a “substantial showing” if he can denonstrate
that “‘reasonable jurists could debate whether (or, for that
matter, agree that) the petition should have been resolved in a
different manner or that the issues presented were adequate to
deserve encouragenent to proceed further.'" Barrientes v. Johnson,
221 F.3d. 741, 772 (5th Gr. 2000) (quoting Slack v. MDaniel, 120
S. C. at 1603-04). As the Suprene Court recently noted, when the
district court has rejected the petitioner’s constitutional clains
on the nerits, the showing required for the i ssuance of a COA under
§ 2253(c) is “straightforward: The petitioner nust denonstrate that
reasonable jurists would find the district court’s assessnent of
the constitutional clains debatable or wong.” Slack, 120 S. C.

at 1604.
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We are m ndful that our determ nation of whether a COA shoul d
issue nust not ignore the deferential schenme set forth in
8§ 2254(d). See Barrientes, 221 F.3d at 772 (citing HIIl wv.
Johnson, 210 F. 3d 481, 484-85 (5'" Cir. 2000)). Under the pre- AEDPA
provi sions of § 2254(d), which govern our substantive revi ew of the
merits of Soffar’s petition, when considering a petition for wit
of habeas corpus, we presune the factual determ nations of the
state court nmade after a hearing to be correct unless one or nore
of the follow ng exceptions to such a presunption of correctness
applies:

(1) that the nmerits of the factual dispute were
not resolved in the State court hearing;

(2) that the fact finding procedure enployed by
the State court was not adequate to afford a full
and fair hearing;

(3) that the material facts were not adequately
devel oped at the State court hearing;

(4) that the State court |acked jurisdiction of
the subject matter or over the person of the
applicant in the State court proceeding;

(5 that the applicant was an indigent and the
State court, in deprivation his constitutional
right, failed to appoint counsel to represent him
in the State court proceeding;

(6) that the applicant did not receive a full,
fair, and adequate hearing in the State court
pr oceedi ng;

(7) that the applicant was otherw se denied due
process of lawin the State court proceeding;

(8) or unless that part of the record of the State
court proceeding in which the determ nation of such
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factual i ssue was made, perti nent to a
determ nation of the sufficiency of the evidence to
support such a factual determnation, is produced
as provided for hereinafter, and the Federal court
on consideration of such part of the record as a
whol e concl udes that such factual determnation is
not fairly supported by the record[.]
28 U.S.C. § 2254(d) (1948).

Notw thstanding this deferential schenme for state court
factual determ nations, we review the federal district court’s
factual findings for clear error, and we review issues of |aw de
novo. See Crane v. Johnson, 178 F.3d 309, 312 (5th Cr.), cert.
denied, 120 S. C. 369 (1999). Wth the foregoing principles in
mnd, our first task is to determ ne whether Soffar has made a
substantial showing of the denial of a constitutional right with
respect to any of his nunerous issues.

a. Fifth Anmendnent Chall enge

Soffar’s nost conpelling issue in this appeal is his second.
Soffar clains that the State violated his Fifth Anmendnent privil ege
agai nst conpelled self-incrimnation by interrogating himafter he
had invoked his right to counsel, and further, that the State
obtained an invalid waiver of his rights by virtue of Detective
Cl awson’s untrue and deceptive responses to Soffar’s questions
about obtaining counsel, which rendered his subsequent custodi al
statenents involuntary.

Wiile the factual findings in both the state and federa

district courts are entitled to a presunption of correctness, we
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note that the state habeas court purported to make a factua
“finding” that “Soffar did not, prior to or contenporaneous wth
the giving of his statenents, invoke his right to counsel.” The
determ nation of whether a suspect’s statenents or questions
constitute an “invocation of the right to counsel” is a |egal
concl usion, see United States v. Cruz, 22 F.3d 96, 98 n.6 (5th Cr.
1994) (citing Smith v. Illinois, 105 S. C. 490, 492 (1984)). As
such, it is not entitled to the presunption of correctness afforded
factual findings under § 2254(d).

The federal district court al so noted the state habeas court’s
factual determnation that “Bruce C awson did not consider the
applicant’s questions regarding an attorney [to be] an invocation
of the applicant’s rights.” The district court then stated that,
based upon the presunption of correctness to which the state
court’s factual finding was entitled, “Soffar’s contention nust be
rejected as a factual nmatter.” Yet, the district court’s
conclusion in this regard overlooks the fact that C awson’s
testinony as to a legal conclusion (i.e, that Soffar did not
“Invoke his rights”) is nerely a factual matter, and the
determ nation of whether Soffar actually did invoke his right to
counsel was a |legal determ nation, not a factual one. Thus, the
St ate habeas court’s factual determ nation of what C awson thought

Sof far’s questions neant cannot be dispositive of the |egal issue
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of whether Soffar, as a matter of law, invoked his right to
counsel

The only factual finding challenged by Soffar is the state
court’s failure to reference Cl awson’s “obvious answer” remark in
whi ch C awson acknow edged that, with respect to Soffar’s questions
about getting an attorney, “the obvious answer was that he wanted
an attorney.” The district court acknowl edged this statenent in
its order, but concluded that Cawson’'s testinony as a whole
supported the state habeas court’s finding that Bruce C awson did
not consider Soffar’s question to be an invocation of his right to
counsel . W find that jurists of reason could nost certainly
debate over the legal 1issue of whether or not, in I|ight of
Cl awson’ s “obvi ous answer” remark, Soffar had nade a sufficiently
cl ear invocation of his right to counsel under Edwards v. Arizona,
101 S. . 1880 (1981), such that interrogation was required to
cease, irrespective of what O awson “thought.” Furthernore, the
district court’s conclusion that C awson’s m sl eadi ng and deceptive
responses to Soffar’s inquiries about an attorney did not
invalidate all of Soffar’s subsequent waivers of his right to
counsel, is |ikew se debat abl e.

Wt hout further elaboration, our review of the entire record
in this appeal, taken with due consideration of the deferential
schene set forth in the pre- AEDPA version of 8§ 2254(d), persuades

us that Soffar has “made a substantial showi ng of the denial of a
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constitutional right” as to his second issue, the Fifth Arendnent
chal l enge, and we grant hima COA on that issue, as stated above.
b. Remaining |Issues
Because, as is discussed infra, we determne that Soffar is

alsoentitledto full relief fromhis conviction and sentence based
on his Fifth Anendnent chal |l enge, and because Soffar’s remaining
i ssues do not seek relief beyond that which will be granted on
Fifth Amendnent grounds, we need not address Soffar’s entitl enent
to a COA on any other issue. However, for the purpose of record
preservation, we also find that Soffar has nmade a substanti al
show ng of the denial of a constitutional right with respect to,
and we grant a COA on the follow ng additional issues:

(1) Was the extraneous offense evidence used

against Soffar in the penalty phase, that is,

Soffar’s August 19, 1980 witten statenent as to

the rape of Caroline Knight, tainted by a violation

of Soffar’s Sixth Amendnent rights because the

State interrogated Soffar after he had requested

and been appoi nted counsel ?

(2) Was Soffar denied the effective assistance of

counsel by virtue of his trial counsel’s failure to

I nvesti gat e, devel op, and present avail abl e

evidence during the guilt phase of Soffar’s trial;

specifically, the failure to retain a ballistics

expert or develop ballistics evidence, and the

failure to investigate, devel op, or present

evidence with respect to the surviving wtness,

Greg Garner’s, statenents to police?

By virtue of the fact that our grant of relief with respect to

Soffar’s Fifth Amendnent chal |l enge woul d render di scussion of the

merits of these additional issues unnecessary, we | i kew se need not
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bel abor the justifications for granting a COA on those issues.
Suffice it to say, our reviewof the record of this case, and nobst
particularly the undisputed and peculiar facts of this case set
forth above, acconpanied by our attendant concerns with this nost
troubl esone case, convince us that Soffar has nmade a substantia
show ng of the denial of constitutional right for each of these
addi tional issues. These issues could undoubtedly be resol ved
differently by, and would be debatable anong jurists of reason
Furt hernore, each deserves encouragenent to proceed further. Thus,
a COA for each of these two issues is granted. Soffar’s request
for issuance of a COA wth respect to all of his remaining clains

i s denied.

B. Fifth Amendnent Violation

Soffar’s Fifth Anmendnent challenge was originally briefed in
both the state and federal habeas petitions as an ineffective
assi stance of counsel claim based on trial counsel’s alleged
failure to investigate, develop, and present the facts requiring
suppression of Soffar’s statenents to the police on August 5-7,
1980. In this appeal, Soffar asserts a substantive Fifth Anendnent
chal | enge based upon the State’ s violation of the privil ege agai nst
self-incrimnation, whichis inturn based on the State’ s violation
of the right to counsel. W need not address whether, by virtue of

failing to present this Fifth Anendnent chal | enge as a stand al one
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claim Soffar has failed to exhaust his state renedies and is thus
procedurally barred from presently pursuing this claim as the
State has not seen fit to raise the i ssue of procedural bar and has
in fact, waived any such argunment by conceding that Soffar has
fully exhausted his available state court renedies.®® See Goodw n
v. Johnson, 132 F.3d 162, 177 (5th Gr. 1997) (“[g]iven that the
state has not seen fit to argue in this court, the district court,
or even its own courts that [the petitioner’s] Fifth Amendnent
claimis procedurally defaulted, we would advance no interest in
federalism or comty by raising the issue ourselves.”).
Addi tional ly, though presented as an ineffective assistance claim
in the habeas petitions, and not as a stand al one Fifth Amendnent
chal l enge, Soffar’s Fifth Amendnent chall enge was fully presented
and addressed on the nerits by the parties and by both the state
and federal habeas courts, and is thus, properly before us. See
Nobl es v. Johnson, 127 F.3d 409, 420 (5th Cr. 1997) (“a habeas
petitioner nmust have fairly presented the substance of his claimto
the state courts” in order to have exhausted state renedies).
i. Fifth Amendnent Rights Defined
The Fifth Amendnent to the Constitution guarantees that no

person “shall be conpelled in any crimnal case to be a wtness

 Inits briefing to this Court, the State does not contest
that Soffar has sufficiently exhausted his avail abl e state renedi es
except with respect to claim 24, for which the Respondent waived
exhaustion, and with respect to a portion of Soffar’s Brady cl ai ns.
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against hinself.” U S. Cosr. anend. V. This guarantee is generally
knowmn as the Fifth Amendnent privilege against conpelled self-
incrimnation. This privilege is protected agai nst abrogati on by
the States through the Fourteenth Arendnent. See Goodwi n, 132 F. 3d
at 178 (citing Malloy v. Hogan, 84 S. Ct. 1489, 1492 (1964)).

As a necessary and i ntegral conponent of the privilege agai nst
self-incrimnation, the Suprene Court recognized in Mranda v.
Ari zona, 86 S. . 1602 (1966), t hat during custodi al
interrogation, “the right to have counsel present . . . is
i ndi spensabl e to the protection of the Fifth Anendnent privilege.”
ld. at 1625.° Thus, the Court announced that when a suspect
decl ares that he wants an attorney, “the interrogation nust cease
until an attorney is present.” 1d. at 1628; see also Edwards v.
Arizona, 101 S C. 1880, 1884-85 (1981) (once the accused
“expresse[s] his desire to deal with police only through counsel
[he] is not subject to further interrogation by the authorities
until counsel has been nmade available”). In this appeal, Soffar

contends that he invoked his right to counsel when he asked Bruce

51 W note the recent decision of the United States Suprenme Court
in Dickerson v. United States, 120 S. C. 2326 (2000), which

clearly reaffirnms the constitutional basis underlying the Mranda
deci si on.
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Cl awson about getting a | awyer, and that once he invoked his right
to counsel,® the police were required to cease interrogating him
until counsel was present.

A suspect may, of course, waive his right to have counse
present during custodial interrogation, and once a valid waiver of
that right is given, the police are free to interrogate the suspect
until such time as he may subsequently assert his right to counsel.
See Edwards, 101 S. C. at 1884 (citing North Carolina v. Butler,
99 S. . 1755, 1757-59 (1979)). Wth respect to a waiver of the
ri ght to have counsel present, the Suprenme Court in Mranda nmade it
cl ear that any such wai ver nust be nade knowi ngly and voluntarily,
i.e., after a suspect is given proper notification of the specific
rights enunerated in Mranda and the suspect acknow edges
under st andi ng such rights. To the end of ensuring that wai vers are
fully voluntary and not conpelled by the exertion of force,
pressure, or intimdation by custodial authorities, the Court
stated, “any evidence that the accused was threatened, tricked, or

cajoled into a waiver will, of course, show that the defendant did

2. The right to counsel is often referred to as the Fifth
Amendnent right to counsel, though technically, such reference is
a msnoner by virtue of the fact that the right to counsel is
sinply ajudicially created rul e established to safeguard the Fifth
Amendnent privilege against conpelled self incrimnation. See
Goodwi n, 132 F.3d at 178 n. 12. For purposes of our discussion, we
will refer to Soffar’s challenge to the State’s all eged violation
of his right to counsel, i.e., the judicially created rul es which
safeguard his Fifth Arendnent right against self-incrimnation, as
sinply his Fifth Amendnent chal | enge.
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not voluntarily waive his privilege [against self-incrimnation].”
Mranda, 86 S. C. at 1629. Soffar contends that any waiver which
he may have given to C awson by agreeing to speak with detectives
after C awson gave m sl eadi ng and deceptive responses to Soffar’s
i nqui res about a | awyer, was i nval i dated under M randa because such
wai ver was obtained by trickery, and thus, all subsequent waivers
whi ch he gave based on the erroneous information regarding his
rights, were also invalid.

Notw t hstanding the foregoing waiver principles, once a
suspect does invoke his right to counsel, and the police do
initiate further custodial interrogation wthout counsel present,
the suspect’s subsequent statenents, “nmade w thout having had
access to counsel, [do] not anpbunt to a valid waiver and hence
[are] inadm ssible.” Edwards, 101 S. C. at 1886. The Edwards
Court concluded that a valid waiver of the right to have counsel
present is not established sinply by show ng that the suspect
responded to further custodial interrogation, even if he had been
advised of his rights in so doing. See Edwards, 101 S. Ct. at
1884-85; see also McNeil v. Wsconsin, 111 S. . 2204, 2208 (1991)
(“the suspect’s [post-invocation] statenents are presuned
i nvoluntary and therefore inadm ssible as substantive evi dence at
trial, even where the suspect executes [or gives] a waiver and his
statenents would be considered voluntary under traditiona

standards.”). Thus, irrespective of whether a subsequent wai ver is
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knowi ng and voluntary, once a suspect invokes his right to have
counsel present, no valid waiver of that right can be obtained
until such tine as counsel is present. This principle extends for
as |l ong as the suspect remains in custody w t hout receiving counsel
and irrespective of whether the interrogating officer was aware of
the initial invocation of the right to counsel or whether the
subj ect of subsequent interrogation pertainsto a different offense
than that for which the suspect was originally questioned. See
Arizona v. Roberson, 108 S. C. 2093, 2098-2100 (1988) (once the
right to counsel is invoked, police officers nmay not reapproach him
regarding any offense unless counsel is present-“we attach no
significance to the fact that the officer who conducted the second
interrogation did not know that the [suspect] had nade a request
for counsel.” |Id. at 2101.).°%3

Sof far al so contends that once Cl awson violated his right to
have counsel present, his subsequent custodial interrogation by
police could not constitute a valid waiver of his right to counsel.
Thus, Soffar contends that his three witten statenents of August

5-7 1980, nust be “presuned involuntary” and as such, they were

3 W note that Roberson announced a new rul e of constitutional
| aw when it was deci ded. Under Teague v. Lane, 109 S. C. 1061
(1989), the new rul e announced i n Roberson cannot be asserted by a
habeas petitioner whose conviction becane final before 1988. See
Goodwi n, 132 F.3d at 179 n.13. As Soffar’s conviction becane fina
in Cctober 1989, when the Suprenme Court denied certiorari fromthe
Texas Court of Crimnal Appeals’ affirmance of his conviction and
sentence on direct appeal, see Casapri v. Bohlen 114 S. Ct. 948,
953 (1994), Roberson is applicable to Soffar’s habeas cl ai ns.
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i nadm ssi bl e as substantive evidence at his trial.
ii. Disposition Bel ow

As a necessary conponent of the ineffective assistance of
counsel claim asserted by Soffar for his trial counsel’s alleged
failure to investigate, develop, and present the facts which would
have resulted in suppression of Soffar’s August 5-7 witten
statenments, the district court considered and decided whether
Soffar had invoked his right to counsel and whether Soffar
effectively waived his Mranda rights.

The district court acknow edged and relied upon the state
habeas court’s wunchallenged factual findings regarding Bruce
Cl awson’ s af fi davit and evi dentiary heari ng t esti nony.
Specifically, the district court recounted Bruce Cawson’s
affidavit testinony, extracted supra, regarding Soffar’s first
mention of the need for an attorney. The district court also
consi dered as fact, though the state habeas court nade no reference
toit, Cawson’s state habeas evidentiary hearing testinony that,
Wth respect to Soffar’s vari ous questions about a | awer, C awson
acknow edged that “the obvious answer” was that Soffar “wanted an
attorney.”

After reciting the general principles of the right to counsel,
the district court concluded that, irrespective of the foregoing
testinony fromd awson, in his prior habeas testinony, C awson had

testified that he did not hinself consider Soffar’s questions to be
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an invocation of his right to counsel. The district court avoi ded
Cl awson’ s “obvi ous answer” remark by relying on the fact that in
his state habeas hearing testinony, Cawson ultimtely responded
negatively to the question, “[a]Jt the tine he made those questi ons
or asked you those questions did you consider theman i nvocati on of
rights to an attorney?” The district court concluded that Soffar’s

contention nust “be rejected as a factual matter,” based on the
state habeas court’s factual finding that dawson did not hinself
consi der Soffar’s questions to be an invocation.>

In making its decision, the district court relied primarily on
the rul e announced by the Suprene Court in Davis v. United States,
114 S, C. 2350 (1994), that police need not stop custodial
interrogation if a suspect nmakes an anbi guous request for counsel,
and need do so only when a “clear” request for counsel is received.
Appl ying Davis, the district court concluded that Soffar had not
sufficiently clearly invoked his right to counsel, and thus, |aw

enforcenent investigators were free to continue interrogation

W t hout counsel present.

4 Both the state and federal habeas courts also relied upon
Cl awson’ s techni cal responses to the question did Soffar “ask” for
an attorney, and upon C awson’s testinony that Soffar did not have
any questions about his rights. The courts did note, but paid
little regard to the fact that C awson stated that he had a nutual
pre-trial understanding with the prosecutor that, at trial, he
woul d narrow y interpret the question regardi ng whet her Soffar had
any questions about his rights to beinrelationto the tine period
i medi ately follow ng the reading of the Mranda warni ngs and not
in relation to Soffar’s subsequent questions about getting an
attorney.
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Finally, the district court concluded that despite Soffar’s
claim that his waiver of rights was invalidated by police
m sconduct, i.e., Cawson’s false and m sl eadi ng responses to his
gquestions about a lawer, Soffar’s waiver was know ng and
vol unt ary. The district court concluded that dawson “did not
contradict” the Mranda warnings by providing inaccurate
information regarding Soffar’s rights, and that the record did not
support a finding that Soffar did not understand his rights.

iii. Standard of Review

We review the district court’s grant of sunmary judgnent de
novo. See Wllianms v. Scott, 35 F.3d 159, 161 (5th G r. 1994).
When review ng summary judgnent on a petition for habeas corpus,
consistent with the provisions of 28 U.S.C. § 2254(d), we “presune
all state court findings of fact to be correct in the absence of
cl ear and convincing evidence.” |d.

The facts related to Soffar’s Fifth Anendnent challenge are
undi sputed and the state habeas court’s factual findings are
unchal l enged in this appeal. Though Soffar does challenge the
state habeas court’s failure to address Cl awson’ s “obvi ous answer”
remark, we note that the district court credited this testinony in
its order, and thus it was properly made part of the factual

fi ndi ngs whi ch govern resolution of this issue. W wll accept and
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apply the undisputed facts of this case as found by the state and
federal habeas courts and as outlined, supra.>

Wth respect to a suspect’s alleged invocation of
constitutional rights, what the suspect actually said or asked is
a question of fact, to which the 8§ 2254 presunption of correctness
applies. See United States v. De La Jara, 973 F.2d 746, 750 (9th
Cr. 1992). However, the ultimate determ nation of whether the
suspect’s statenents were sufficient to i nvoke such constitutional
rights is a legal determ nation, which we review de novo. See id.
Thus, whether Soffar’s questions regardi ng counsel were sufficient
to invoke his right to counsel, is a legal determ nation for which
we apply de novo review.

iv. Legal Landscape Governi ng Revi ew

In considering Soffar’s Fifth Arendnent chal |l enge on de novo
review we nust first identify the legal principles which govern
di sposition of his clains. Soffar’s conviction becane final in
Cct ober 1989. Under Teague v. Lane, 109 S. C. 1060 (1989), we may
not apply newrules of constitutional lawrelating to the nerits of
Soffar’s clains that were announced after October 1989. Thus, we
must survey the legal |andscape as it existed in October 1989 to
determ ne those constitutional rules which govern our disposition.

See Jackson v. Johnson, 217 F.3d 360, 363 (5th Gr. 2000)

% We note, however, that those “findings” of the state habeas
court which are in truth legal conclusions, will not be afforded
def erence under 8§2254(d).
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(citations omtted). Qur survey of the legal |andscape as it
existed in Cctober 1989 reveals the following principles of |aw
wth respect to the Fifth Anendnent chall enge rai sed by Soffar.
a. Clear Invocations of the Right to Counsel

At the tine Soffar’s conviction becane final, it was well
settled inthe lawthat if a suspect nakes a cl ear and unanbi guous
statenent invoking his right to have counsel present, all police
custodi al interrogation nust cease until counsel is nmade avail abl e,
and any subsequent statenents taken w thout the benefit of counsel
present are inadm ssible. See Mranda, 86 S. Ct. at 1628; see al so
Edwards, 101 S. C. at 1885; United States v. Cherry, 733 F.2d
1124, 1130 (5th Gr. 1984).

b. Anbi guous Requests for Counsel

Surveying the |legal |andscape as it existed in Cctober 1989,
we find that the Suprene Court had not spoken as to the
constitutional rule which would be required with respect to
equi vocal or anbi guous requests for counsel that a suspect nakes
during custodial interrogation. In two cases, Connecticut V.
Barrett, 107 S. C. 828 (1987), and Smth v. Illinois, 105 S. C.
490 (1984), the Suprene Court recogni zed that an accused’ s asserted
request for counsel may occasi onally be anbi guous or equi vocal and
noted that the Circuit Courts of Appeal were in conflict about how
to handl e such a request, but the Court declined to resolve the

conflict in each of the cases before it. See Smth, 105 S. C. at
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493 n. 3; Barrett, 107 S. C. 832 n.3. Accordingly, this Crcuit’s
decisions in United States v. Cherry, 733 F.2d 1124 (5th Cr.
1984), Thonpson v. Wainwight, 601 F.2d 768 (5th Cr. 1979), and
Nash v. Estelle, 597 F.2d 513 (5th Gr. 1979) (en banc), were
controlling and established the lawof this CGrcuit with respect to
what procedures nust be followed i f a suspect makes an anbi guous or
equi vocal request for counsel. In Nash we held that pursuant to
the principles of Mranda and the Fifth Anmendnent, the only
perm ssi bl e questions once an equivocal request for counsel is
asserted, are clarifying questions to determ ne whet her the suspect
is indeed invoking his right to counsel. See Nash, 597 F.2d at
517. I n Thonpson v. Wainwight, we further affirmed our rule and
summari zed the law of this Crcuit as foll ows:

Whenever even an equivocal request for an attorney

IS made by a suspect during cust odi al

interrogation, the scope of that interrogation is

i mredi ately narrowed to one subject and one only.
Further questioning thereafter nust be limted to

clarifying that request wuntil it is clarified.
Wien and if it is clarified as a present desire for
t he assistance of |egal counsel, all interrogation
must cease until that is provided just as in the
case of the initial wunanbiguous request for an
at t or ney. And no statenment taken after that

request is made and before it is clarified as an
effective waiver of the present assistance of
counsel can clear the Mranda bar.

Thonpson, 601 F.2d at 771-72. Simlarly, inthe factually simlar
case of Cherry, in which we grappled with many of the sanme concerns

we are faced with in this case, we recognized that Nash and
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Thonpson established the procedure to be foll owed when a suspect
expresses an equi vocal request for counsel, and that our decisions
i n Nash and Thonpson were not altered in any way by the deci si on of
the Suprenme Court in Edwards because Edwards di d not address what
would be required of interrogating officers faced wth an
“anbi guous” request for counsel. Thus, wunder our Circuit’s
precedent as it existed in October 1989, when a suspect uttered an
anbi guous or equivocal request for an attorney, all interrogation
was to be narrowed to the single issue of clarification until the
suspect gave either an unanbi guous request for counsel, at which
time all questions nmust have stopped or until the suspect gave an
unanbi guous, knowi ng, and voluntary waiver of his right to have
counsel present, at which point questioning could resune.

In this appeal, the State contends that Soffar’s questioning
about getting an attorney was an anbi guous and equi vocal request,
but under the later decision of the Suprene Court in Davis V.
United States, 114 S. C. 2350 (1994), which was relied upon by the
district court, the interrogating officers were not required to
cease questioning. Davis was decided after Soffar’s conviction
becane final and by the Suprene Court’s own account it fixed a new

rul e when decided. W note that there is nothing in the Suprene

6 | n Davis, the Suprene Court acknowl edged that the rule it was
creating with respect to anbiguous and equivocal requests for
counsel was its first. Specifically, the Court stated:

Al t hough we have twice previously noted the varying
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Court’s decision in Davis which explicitly indicates that the Court
intended for the newrule stated therein to be nmade retroactively
applicable to habeas corpus proceedings involving cases in which
the conviction becane final prior to the announcenent of the rule
in Davis. Yet by inplication, the State argues that we are
permtted (and required) to “deny” habeas relief by retroactively
applying a new rul e announced by the Suprene Court.

The Third Crcuit echoed the State’s position with respect to
the retroactive applicability of Davis in Flamer v. Delaware, 68
F.3d 710, 725 n.14 (3d Cr. 1995), in which the court held that
Davis may be applied retroactively despite Teague because Teague
only applies to newrules favoring petitioners. See id. The Third
Circuit’s decision was based on the reasoning set forth by the
Suprene Court in Lockhart v. Fretwell, 113 S. C. 838, 844 (1993),

in which the Suprenme Court explained that federal habeas

approaches the | ower courts have adopted with respect to
anbi guous or equivocal references to counsel during
custodial interrogation, see Connecticut v. Barrett, 479
U S. 523, 529-530, n.3, 107 S. C. 828, 832, n.3, 93
L. Ed. 2d 920 (1987); Smith v. Illinois, 469 U S. 91, 96,
n.3, 105 S. C. 490, 493, n.3, 83 L. Ed. 2d 488 (1984) (per
curiam), we have not addressed the issue on the nerits.
We granted certiorari, 510 U. S. 942, 114 S. C. 379, 126
L. Ed. 2d 329 (1993), to do so.

Davis, 114 S. C. at 2354; see also Smith, 105 S. C. at 493 n.3
(recogni zing Fifth Grcuit decision in Thonpson v. Wainwight, 601
F.2d 768, 771-772 (5th Cr. 1979) as requiring narrow ng of
continued questioning to the sole issue of clarifying whether
suspect is naking an invocation of the right to counsel after an
anbi guous or equivocal request for counsel is nade).
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petitioners do not have the “interest inthe finality of the state
court judgnment under which [they are] incarcerated’” which the State
does. | d. The State’'s unshared interest justifies the Teague
rule, which was established to avoid penalizing the State for
relying on the constitutional standards which were prevailing when
the original proceedings occurred but which were altered by
subsequent Suprenme Court precedent. See id. The Court went on to
note that a petitioner does not ordinarily have any “claim of
reliance on past judicial precedent as a basis for his actions that
corresponds to the State’s interest.” |d. The Court described the
fact that, as a result of this analysis, the State will benefit
from a Teague decision while the petitioner will not, as a
“perfectly logical limtation of Teague to the circunstances which
give risetoit.” I1d. Like the Third Grcuit, we recognize that
we cannot avoid the Suprene Court precedent dictating that Davis
may be nmade applicable to Soffar’s conviction, despite the
ot herwi se prohibitive features of Teague.

The State argues that it is the application of the rule Soffar
seeks regardi ng anbi guous requests for counsel, i.e., the rule of
Cherry, Thonpson, and Nash, which is barred by the non-
retroactivity principles of Teague. W apply Teague in three
steps: first, we determ ne when the petitioner’s conviction and
sentence becane final; second, we then survey the |egal |andscape

as it then existed to determ ne whether a state court considering
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the petitioner’s claim would have felt conpelled by existing
precedent to conclude that the rule he seeks was required by the
Constitution; and third, if the rule he seeks is a new one, not
dictated by then-existing precedent, we look to see if either of
the two exceptions to non-retroactive applicability fit the case at
hand. See Jackson v. Johnson, 217 F.3d 360, 363 (5th Cr. 2000).
Here, we knowthat Soffar’s conviction becane final for purposes of
Teague on COctober 10, 1989, and our survey of the |egal |andscape
as of that tinme persuades us that the settled lawin this Crcuit
was that an anbi guous or equivocal request for counsel during
custodial interrogation required cessation of interrogation until
clarification of that request was achieved and a know ng and
voluntary wai ver was given and that interrogating officers could
not use the opportunity to respond to anbi guous or equivocal
requests as a subterfuge for coercion, intimdation, or trickery.
And whil e we recogni ze that a Texas state court woul d not have been
| egal Iy bound to apply our Crcuit precedent on this constitutional
issue, in the absence of Suprenme Court or binding state court
authority to the contrary, and with the Suprene Court’s explicit
recognition of the rule of Thonpson in Smth v. Illinois, 105 S.
Ct. 490, 493 n. 3 (1984), we conclude that a Texas state court would
have felt conpelled to apply the rule identified in Cherry,
Thonpson, and Nash with respect to anbi guous requests for counsel.

Consequently, Soffar is not asserting a “new rule” and we need not
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assess the applicability of the exceptions to Teague in the third
st ep.

But all of that having been said, while Teague does not bar
the application of the rul e announced i n Cherry, Thonpson, and Nash
to Soffar’s benefit, as noted above, it |ikew se does not prevent
the applicability, to Soffar’s detrinent, of the rule announced in
Davi s, which abrogated the portions of Cherry, Thonpson, and Nash
explicitly requiring all questioning to be narrowed to the sole
issue of «clarification of an anbiguous request, and which
aut horized continued questioning wthout a clarification
requi renent. Notw thstanding the applicability of Davis, however,
we note that Davis specifically recognized that, while officers are
not required to ask clarifying questions when they are faced with
an anbi guous request for counsel, “it will often be good police
practice for the interviewing officers to clarify whether or not
[the suspect] actually wants an attorney.” Davis, 114 S. . at
2356. Nothing in Davis altered our holding in Nash that
interrogating officers who do seek clarification of an anbi guous or
equi vocal request for counsel are not permtted “to utilize the
guise of clarification as a subterfuge for coercion or
intimdation.” Nash, 597 F.2d at 517. Nor did Davis alter our
hol di ng i n Thonpson that, when clarifying an anbi guous or equi vocal
request for counsel, under no circunstances may an officer “m sl ead

[a suspect] into abandoning his equivocal request for counsel.”
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Thonpson, 601 F.2d at 772. Indeed, the interpretations of Mranda
and Edwards set forth in our decisions in Cherry, Thonpson, and
Nash, insofar as they are consistent with Davis, D ckerson, and
ot her rel evant Suprene Court cases, remain untouched and reaffirned
as circuit precedents.

Thus, the | aw applicable to Soffar’s conviction dictates that,
if interrogating officers are confronted with an anbiguous or
equi vocal request for counsel, under Davis, they are not required
to cease interrogation. However, if wunder Davis, the officers
exerci se good police practice and seek clarification, under this
Circuit’s holdings in Nash and Thonpson, the officers may not use
the clarifying inquiry or their responses to an anbiguous or
equi vocal request for counsel to coerce, intimdate, or trick the
suspect into abandoning his anbiguous or equivocal request for
counsel . Such coercion, intimdation, or trickery in order to get
a suspect to abandon an unclear request for counsel is not
permtted under Mranda or Davis, and is explicitly prohibited by

Nash and Thonpson.

c. Waivers of Right to Counsel
At the time Soffar’s conviction becane final, the law with
respect to waivers of the right to counsel was well settled. As
not ed above, once a valid waiver of the right to counsel is given,

the police are free to interrogate the suspect until such tinme as
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a suspect may subsequently assert his right to counsel. See
Edwards, 101 S. C. at 1884 (citing North Carolina v. Butler, 99
S. C. 1755, 1757-59 (1979)). There is a strong presunption
agai nst waiver, and in order to establish that statenents taken by
police during uncounsel ed custodial interrogation are adm ssibl e,
the burden rests with the State to establish “that the [suspect]
knowi ngly and intelligently waived his privileges against self-
incrimnation and his right to retained or appointed counsel.”
Mranda, 86 S. Ct. at 1628. Indeed, courts nmust “‘ indul ge every
reasonabl e presunpti on agai nst wai ver of fundanental constitutional

rights. M chigan v. Jackson, 106 S. . 1404, 1409

(1986) (quoting Johnson v. Zerbst, 58 S. C. 1019, 1023 (1938)).
As the district court noted, the Suprenme Court has expl ai ned
the procedure for evaluating the validity of waivers as foll ows:

The inquiry has two distinct dinensions. First,
the relinquishnment of the right nust have been
voluntary in the sense that it was the product of a
free and del i berate choi ce r at her t han

intimdation, coercion, or deception. Second, the
wai ver nust have been made with a full awareness of
both the nature of the right being abandoned and
the consequences of the decision to abandon it.
Only if the “totality of the circunstances
surrounding the interrogation” reveals both an
uncoerced choice and the requisite level of
conprehension nmay a court properly conclude that
the Mranda rights have been wai ved.

Moran v. Burbine, 106 S. C. 1135, 1141 (1985). As part of this

inquiry, courts mnust consider the unique facts of a particular

case, “including the background, experience, and conduct of the

92



accused.” Oregon v. Bradshaw, 103 S. . 2830, 2835 (1983)
(internal citations omtted). Furthernore, the Suprenme Court has
made it clear that “any evidence that the accused was threatened,
tricked, or cajoled into a waiver will, of course, show that the
defendant did not voluntarily waive his privilege [against self-
incrimnation].” Mranda, 86 S. C. at 1629. And finally, under
this Grcuit’'s precedent at the time Soffar's conviction becane
final, a statenent “taken . . . after [a suspect] was msled into
abandoni ng his equivocal request for counsel,” is violative of
M randa. Thonpson, 601 F.2d at 772.

To recap, our survey of the legal |andscape as it existed in
Cct ober 1989 and as applicable to Soffar’s petition reveals the
foll ow ng basic principles which guide our reviewof Soffar’s Fifth
Amendnent challenge: 1) if Soffar nade a sufficiently clear
invocation of his right to counsel through his questions about
getting an attorney, the State’'s continued interrogation of him
violated his right to counsel and all statenents derived fromhis
continuous custodial interrogation were inadmssible; 2) if
Sof far’s questions were but an anbi guous request for counsel, then,
whil e C awson was not required to narrow the scope of questioning
to the sole issue of clarifying Soffar’s request, if he did, he was
obligated not to use the opportunity to clarify to coerce,
intimdate, or trick Soffar into abandoni ng his anbi guous request

and if Clawson utilized such deceit and trickery to obtain a waiver
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of the right to counsel from Soffar and contradi cted or underm ned
M randa in doing so, then Soffar’s subsequent waivers of the right
to have counsel present during custodial interrogation were
i nval i dated by such acti ons.
v. Fifth Anendnent Chall enge-the Merits

Gui ded by the foregoing legal principles, we nowturn to our
analysis of the nerits of Soffar’s claimthat the State violated
his Fifth Amendnment rights by continuing to interrogate himin
custody and w thout counsel present after he invoked his right to
counsel . We consider first whether Soffar’s invocation of his
right to counsel was sufficiently clear under the totality of the
ci rcunst ances, and second, whether C awson’s responses to Soffar’s
i nqui ries about a | awyer invalidated his subsequent wai vers of the

right to have counsel present during his custodial interrogation.

a. Cear Invocation?

The first question we nust answer is whether Soffar's
gquestions to Cl awson constituted a clear invocation of his right to
counsel . As the Suprenme Court put it in Edwards and later in
Davis, a suspect nust “articulate his desire to have counsel

present sufficiently clearly that a reasonable police officer in
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the circunstances would understand the statenent to be a request

for an attorney.” Davis, 114 S C. at 2364 (Souter, J.

concurring). Al t hough, in Davis, the Suprene Court held that
police have no duty to stop an interrogation if the suspect nakes
an anbi guous request for counsel, Davis requires the police to stop
an interrogation if a reasonable officer, under the totality of
ci rcunst ances, woul d understand that the suspect desires to confer
wi th counsel before answering further substantive questions. The
Davis Court supplied the following test for determ ning whether a
suspect has invoked his right to counsel:

Al t hough a suspect need not ‘speak with the

discrimnation of an Oxford don,’ he nust

articulate his desire to have counsel present

sufficiently clear that a reasonable officer

in the circunstances would understand the

statenent to be a request for an attorney.
Davis, 114 S. . at 2355 (citations omtted, enphasis supplied).

I n deciding whether a request for counsel is sufficiently

clear to constitute an invocation of the right to counsel, we nust
consider “the totality of the circunstances,” and we nust also
remai n m ndful of the teachings of Mchigan v. Jackson, 106 S. C
1404, 1409 (1986), wherein the Suprene Court, cognizant of the

settled principles of indulging every presunption agai nst waiver

and resolving all doubts in favor of protecting constitutional
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clainms, stated that the courts nust “give a broad, rather than a
narrow, interpretation to a [suspect’s] request for counsel.”

The district court relied heavily on the state habeas court’s
factual finding that Bruce dawson did not consider Soffar’s
guestions about a |lawer to be an invocation of his right to
counsel, and that based thereupon, Soffar’s claim that he had

sufficiently articulated a request for counsel must fail as a
factual matter.” This factual finding, however, is not entitled to
the heightened |evel of deference afforded it by the district
court, and as discussed below, taken in the context of C awson’s
full testinony, it is nost certainly not dispositive of the
ultimate | egal issue of whether Soffar’s statenents did constitute
an effective invocation, which legal issue is to be decided by the
court and not Clawson. Cawson’s testinony as to his belief that
Soffar’s questions were not an invocation, while probative of
whet her a reasonabl e of fi cer woul d understand Soffar’s questions to
be a request for an attorney, is sinply not dispositive, and the
district court erred in so stating.

As di scussed above, our analysis of the entirety of Cl awson’s
testinony reveals the follow ng. Sof far asked C awson first
whet her he should talk to a lawer. Cawson said “if you're guilty
talk to the police, if you' re innocent you should talk to a
| awyer.” Based on this, Soffar then asked “howdo I get a | awer?”
Cl awson deflected this question by asking, “can you afford” an
attorney, inplying that if Soffar couldn't afford a |awer he
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woul dn't be able to get one. Undeterred, Soffar thirdly asked

“then how do | get a court-appointed | awer, and how long wll it
t ake?” Cl awson once again deflected this question by giving
knowi ngly false information, i.e., that it could take up to a nonth

to get alawer. Finally, based on Cl awson's m sl eadi ng responses,
Soffar said “well, then | guess |'mon ny own?” W conclude that
either Clawson's failure to respond to that question as he stated
he did in his state habeas affidavit, or his affirmative response

of “yes, you are” as he stated in his state habeas evidentiary
hearing testinony (see supra note 22), together with C awson’s
foll owup question “now will you talk to the detectives again?,”
constituted an inplicit affirmative response to Soffar's | ast
question which was the equivalent of saying “you can't get a
| awyer, Max, and yes, you're on your own now.” Additionally, we
are persuaded by Cawson’'s state habeas evidentiary hearing
testi nony, in which dawson responded to habeas counsel’ s questi on,
“based on everything you heard and observed . . . what did you
conclude [Soffar] wanted?,” by stating, “well, the obvious answer
is he wanted an attorney.”

Cl awson also stated in his state habeas testinony that his
“duty” as a police officer that day was to keep Soffar talking.
Under Mranda, Cdawson's duty was to respond honestly and

conpletely to Soffar's questions, and not to mslead him into

believing that he could not get a |lawer if he wanted one. The
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fact that Soffar asked how he could get a lawer imediately in
response to Cl awson's statenent that if he was innocent he should
talk to a lawer, is particularly evident of an invocation of the
right to counsel. The essence of Soffar’s question was as if
Sof far responded, “well, I'minnocent, so howdo | get ny | awer?”
Unfortunately, O awson's very next statenent was a cal cul ated nove
toinply that Soffar could only get a lawer if he could afford one
hi nsel f, a condition which C awson knew did not exist. |ndeed, it
was Soffar who had to interject the idea of getting a court-
appoi nted | awer. And C awson's response to that request was
equal |y deceitful. d awson admtted to know ng about Houston's 72-
hour rule, and he further testified that Max was i ncapable of
t hi nki ng nuch farther into the future than the present day, but he
responded to Soffar's inquiry by stating that it could take up to
a nonth. Also, Cawson's response when Soffar stated “lI guess |I'm

on ny own,” which he testified at one point was silence, but which
he testified at another point was an affirmative “yes, you are,”
coupled with C awson's next question, “sowll you talk the cops?,”
is further evidence that Cawson directly violated the tenets of
M randa by pressuring Soffar not to invoke his right to counsel.
Cl awson admtted as nmuch in his habeas testinony. According
to his testinony, Cawson deliberately “derailed |[Soffar’s]

i nqui ri es about the subject of obtaining a | awer,” because of the

pressure he was under from the Houston detectives not to “derai
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their investigation” by letting their only |l ead consult a | awer.
Cl awson knew that Soffar, seeking Cawson’s advice as a friend,
woul d “follow his |ead,” and he purposefully sought to manipul ate
Soffar’s trust to ensure that Soffar did not ask for a | awyer then,
or at any tinme during the later interrogation, by convincing Soffar
that he was going to have to deal with the detectives “on his own.”
In our view, Soffar tried his best to invoke his rights and get
counsel, but C awson deliberately distorted thereality of Soffar’s
rights, relying upon his personal relationship wth Soffar to
convi nce Soffar that he had none. Qur conclusion in this regardis
only further supported by Soffar’s lanment, “I guess |I’mon ny own
t hen.”

We pause here to note that in Mranda, the Suprene Court
stated that:

[I]n order fully to apprise a person
interrogated of the extent of his rights under
this systemthen, it is necessary to warn him
not only that he has the right to consult with
an attorney, but also that if he is indigent a
lawer wll be appointed to represent him
W t hout this addi ti onal war ni ng, t he
adnonition of the right to consult wth
counsel would often be understood as neaning
only that he can consult with a |lawer if he
has one or has the funds to obtain one. The
warning of a right to counsel would be hol |l ow
if not couched in terns that would convey to
the indigent--the person nost often subjected
to interrogation--the know edge that he too
has a right to have counsel present. As with
the warnings of the right to remain silent and
of the general right to counsel, only by
effective and express explanation to the
indigent of this right can there be assurance
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F?at he was truly in a position to exercise

it.

Mranda, 86 S. C. at 1627. Cl awson’ s responses when Soffar
broached the subject of |egal assistance were not the answers
required by Mranda - that he had the right to have an attorney
present to advise himw thout regard to his guilt or innocence and
even though he could not afford to pay for one; that the State
would pay for a lawer to assist him in deciding whether to
continue talking to the police; and that he could denmand that the
questioning stop wuntil his attorney was present. | nst ead,
Cl awson’s remarks can only be read to nean that Soffar could not
have an attorney within a reasonable tinme unless he could pay for
one; that it mght take a nonth for himto obtain the services of
a court-appointed awer; and in the neantinme, he was on his own in
dealing with the other police interrogators.

In light of the foregoing, we conclude that C awson’s “belief”
that Soffar’s inquiries were not a request for an attorney, was
sinply willful ignorance designed to further his stated goal of
ensuring that Soffar did not ask for an attorney. That C awson
would not allow hinself to perceive Soffar’s inquiries as an
“Invocation of the right to counsel” is wholly consistent with
Clawson’s admtted role as the facilitator of uncounsel ed cust odi al
i nterrogation. Based on these conclusions, we cannot rely on

Cl awson’s testinony that he did not consider Soffar’s inquiries to
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be a request for an attorney as dispositive with respect to the
| egal issue of whether Soffar invoked his right to counsel.

In our view, and considering the totality of the
ci rcunst ances, including Cawson's historical association with and
understanding of Soffar's thinking, we find that a reasonable
of ficer in Cawson's position, know ng everythi ng about Soffar that
Cl awson did, but without the stated m ssion of preventing Soffar
from invoking his right to counsel, would have viewed Soffar's
series of question to be an invocation of his right to counsel
especially in light of Soffar's followup questions to each of
Clawson's intentionally deflective responses. | ndeed, when
referring to the totality of the circunstances surrounding the
Cl awson- Sof far col | oquy, even C awson stated that it was “obvi ous”
that Soffar “wanted an attorney.” Not that he “mght” want or
“possi bly” wanted an attorney, or that he was considering asking
for an attorney, but that he indeed “did’ want an attorney. I n
such circunstances as these, where the interrogating officer had
personal know edge of Soffar’s background (his inability to afford
private counsel) and his distinguishing, relevant character traits
(his trust in the officer resulting froma relationship built over
time; his nodes of comrunication, including his argot manneri sns,
and gestures; and his incapacity to “think much farther into the
future than the present day”), a reasonable officer would have
understood Soffar’s questions and responses to express a clear

“desire to have counsel,” as in fact Cawson ultimately testified
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he di d understand.

As a result, we conclude that under the totality of the
circunst ances, Soffar’s collective inquiries about getting al awer
constituted a sufficiently clear invocation, under both Davis and
Edwards, of his right to counsel -- an invocation which C awson
fully appreciated but intentionally ignored. Thus, irrespective of
the fact that Soffar gave subsequent, otherw se valid waivers of
his rights, all subsequent custodial interrogation was taken in
violation of Soffar’s Fifth Amendnent rights, and the witten
statenents derived from such interrogations were inadmssible in
his trial.

b. Validity of Wiver

Even if we assune arguendo that Soffar’s request for counsel
was nerely “anbiguous,” our precedent applicable at the tine
Soffar’s conviction becane final, including Cherry, Thonpson, and
Nash, though altered by Davis to the extent that questioning is not
required to be stopped upon the making of such an anbi guous
request, prohibits officers engaged in allegedly clarifying
responses to such a request to use the opportunity to respond in
order to coerce, intimdate, or trick the suspect into abandoning
t he equi vocal assertion of the right to have counsel present and
wai vi ng such right. W note that Davis permts, and in fact
encourages, officers to seek clarification of the request before

any continued substantive questioning. But, nore inportantly, if
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an officer like C awson does undertake to clarify the suspect’s
request, he may not “utilize the guise of clarification as a
subterfuge for coercion or intimdation.” Nash, 597 F.2d at 517.
Cl awson was therefore not at liberty to “mslead [Soffar] into
abandoning his equivocal request for counsel ,” and any
incrimnating statenent taken under such circunstances nust be
deened to have been obtained “in violation of Mranda.” Thonpson,

601 F.2d at 772. The purpose of the clarification inquiry is “not
to persuade but to discern,” see id., and in this case, C awson
undi sputedly asked his deflective questions, not to discern
Soffar’s true intent, but to persuade himnot to invoke his right
to counsel and indirectly, to have Soffar re-waive his right to
have counsel present. The undisputed facts establish that C awson
deli berately set about to avoid and deflect Soffar’s attenpts to
invoke his right to counsel, to confuse the issue, and to nuddy
Soffar’s perception of the availability of his rights.

Thus, irrespective of Davis, Cawson’s use of clarifying
gquestions as a “subterfuge for coercion and intimdation” designed
specifically to mslead Soffar into abandoning his anbi guous

request for counsel and essentially re-waiving his right to

counsel, rendered his witten statenents, taken during subsequent,
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uncounsel ed interrogation, violative of Mranda.

Addi tionally, Soffar contends that, in violation of Mranda
itself, Cawson’s m sleading responses to his questions directly
i nval idated his waivers of the right to counsel. As noted above,

“w

courts mnust i ndul ge every reasonabl e presunpti on agai nst waiver

of fundanental constitutional rights. M chi gan v. Jackson, 106
S. . 1404, 1409 (1986) (quoting Johnson v. Zerbst, 58 S. Ct.
1019, 1023 (1938)). The burden of establishing waiver rests with
the State, and in order to satisfy its burden, the State nust
establish that the suspect’s waiver was voluntary in the sense that
it was not the product of “intimdation, coercion, or deception,”
and t hat the suspect understood both the right being wai ved and t he
consequences of waiver. See Moran v. Burbine, 106 S. . 1135,
1141 (1986). The “totality of the circunstances,” including the
background and experience of the suspect, nust reveal an uncoerced
choice and full conprehension, i.e, that the waiver was voluntarily
and know ngly nmade, before we may conclude that a valid waiver
occurred. See id. No finding of voluntariness nay be made if the
evi dence establishes that the suspect was “threatened, tricked, or

cajoled into a waiver.” Mranda, 86. S. C. at 1629 (enphasis

suppl i ed).
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The district court held that notw thstanding the undi sputed
fact that C awson gave Sof far m sl eading i nformati on in response to
his questions about a |lawer, Cawson did not “contradict” the
M randa war ni ngs. The district court also concluded that the
record of this case did not support Soffar’s contention that when
Sof far agreed, after asking C awson about getting an attorney, to
speak with Detective Schultz again, that he “was suddenly not aware
of , or understanding of, [the] rights or consequences of waiver.”
We cannot agree with the district court on either of these points.

Wth respect to whether C awson contradicted the M randa
war ni ngs, C awson's duty under Mranda was to respond honestly and
conpletely to Soffar's questions regarding his rights, and not to
underm ne Mranda by msleading himinto believing that he could
not get a lawer if he wanted one. \Wen Soffar asked “how coul d
[I] get a lawer?,” O awson's response, “can you afford to buy an
attorney, Max?,” was a calculated nove to inply that Soffar could
only get a lawer if he could afford one hinself, a possibility
whi ch C awson knew did not exist. | ndeed, instead of C awson
conplying with the spirit of Mranda by responding that he could
get a court-appointed attorney if he could not afford one, it was
Soffar who had to interject the idea of getting court-appointed
counsel . Cl awson's response to Soffar’s suggestion was equally
mendaci ous. C awson admitted to know ng about Houston's 72-hour

rule, pursuant to which a suspect had to be either charged or

105



released within 72 hours of arrest, and he admtted to knowi ng from
hi s personal experience and Soffar’s background that Soffar was
i ncapabl e of thinking nuch farther into the future than the present
day, but he responded to Soffar's inquiry by stating that it could
take up to a nonth to get appointed counsel. C awson al so
testified that he intentionally sped things up so that Soffar, with
hislimtedintelligence, would not have tinme to cl early understand
his rights or object to continued interrogation wthout counsel.
Agai n, we pause to note C awson’s testinony that he was fully aware
that during this encounter, Soffar would “follow ny lead.” Also,

either Clawson's affirmative response or his inplicit concurrence

t hrough silence when Soffar stated, “I guess |I'm on ny own,”
coupled with C awson's next question, “so wll you talk to the
cops?,” is further evidence that C awson directly violated the

tenets of Mranda by interfering with Soffar's ability to
under stand and i nvoke his right to counsel.

Based upon our independent review of the undisputed and
uncontradi cted evidence in this record, as found by the State
habeas court and the federal district court, we conclude that on
August 5, 1980, Detective Bruce C awson enployed deception and
trickery, and he exploited his personal influence over Soffar, to
convince Soffar that the right to counsel which is guaranteed all
suspects undergoing custodial interrogation by Mranda did not

apply to him and that Soffar was tricked and msled into a
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m sunder st andi ng of his previously waived rights. W hold that in
all essential respects, C awson’ s conduct contradi cted and vi ol at ed
the substance and spirit of Mranda. Based upon the totality of
the circunstances, we also hold that, contrary to the requirenents
set forth in Mran, Soffar’s waiver of the right to counsel was
nei t her know ng, by virtue of Cawson’s m sl eading Soffar as to the
nature, extent, and applicability of his Mranda rights, nor
voluntary, by virtue of the fact that Soffar’s wai ver was obt ai ned
by trickery and deceit. Accordingly, the waiver given by Soffar
when he agreed to continue speaking with Detective Schultz on
August 5, 1980, and every subsequent waiver of his Mranda rights
given between August 5-7, each of which was based on his
m sperception that he was “on his own” and could not avail hinself
of the constitutional guarantees established in Mranda, was
invalid. Therefore, we hold that each of the witten statenents
gi ven by Soffar on August 5-7, were inadm ssible.
d. Harm ess Error Analysis

The harm ess error rule applies to all eged M randa vi ol ati ons.
See United States v. Paul, 142 F.3d 836, 843 (5th Cr.) (citing
United States v. Baldwin, 691 F.2d 718, 723 (5th Gr. 1982)), cert.
denied, 119 S. C. 271 (1998). The harm ess error standard as
applied in the context of habeas reviews requires that we grant
relief on the basis of a constitutional error in the trial court

“only if the error had a substantial and injurious effect or
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influence in determning the jury's verdict.” Goodwn, 132 F. 3d
162 (citing Brecht v. Abrahanson, 113 S. C. 1710, 1712 (1993))
(internal quotation marks omtted).

In O Neal v. MAninch, 115 S C. 992 (1995), the Suprene
Court rejected the notion that under Brecht, the habeas petitioner
must bear the burden of establishing whether the error was
prejudicial, and held that “[when a federal judge in a habeas
proceeding is in grave doubt about whether a trial error of federal
law had ‘substantial and injurious effect or influence in
determning the jury' s verdict,’ that error is not harm ess. And,
the petitioner nust win.” 1d. at 994. |In other words, as Justice
Thomas observed in his dissenting opinion, “[u]nder the majority’s
rati onal e, however, the habeas petitioner need not prove causation
at all; once a prisoner establishes error, the governnent nust
affirmatively persuade the court of the harm essness of that error

[ T]he court thus treats the question of causation as an
affirmative defense.” ld. at 999 (Thomas, J., dissenting).
Consequent |l vy, in the present case, the governnent must
affirmatively persuade us of the harm essness of the errors; and if
we are left by the record of the trial with grave doubt about the
effect of the errors, those errors are not harmnl ess according to
the rationale of O Neal

We have repeatedly acknow edged that confessions are |like no

“w

ot her type of evidence, and they are |ikely the nost probative
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and damagi ng evidence that can be admtted against [a crimna
defendant].’” Goodwin, 132 F.3d at 182 (quoting Bruton v. United
States, 88 S. C. 1620, 1629 (1968) (Wiite, J. dissenting)). And
as confessions go, a full confession, unlike statenents concerning

only isol ated aspects of acrinme, “may tenpt the jury to rely upon

that evidence alone in reaching its decision.’” Id. (quoting
Arizona v. Fulmnante, 111 S. C. 1246, 1257 (1991)).

In this case, our harnmless error analysis is unconplicated.
Sof far was convi ct ed al nost exclusively on the basis of his witten
confessions and the State introduced absolutely no direct or
physi cal evidence connecting Soffar to the bowing alley robbery-
murders. No fingerprints of Soffar were found at the murder scene.
No eyewitness identified Soffar as being at the nurder scene. No
gun was recovered from Soffar by the police and no gun was
identified as the nurder weapon. No itens of personal property
taken during the robbery were found in Soffar’s possessi on and none
were recovered by police from their search of the residence of
Sof far. Notwi t hstanding the fact that Soffar was sentenced to
death on the theory that he commtted these nurders with Latt
Bloonfield, the State never charged Latt Bloonfield with any
invol venment in these nurders because there |ikewi se was
i nsufficient corroborating evidence against him Take away Max
Soffar’s illegally obtained confessions, and we have very serious

doubts that the State would have prosecuted Soffar. If he were
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prosecuted wthout the confessions, we have even nore serious
doubts the jury would have, or indeed could have, convicted him
We therefore cannot say that the adm ssion of Soffar’s illegally
obt ai ned confessions at his capital nurder trial was harnl ess

error.

1. CONCLUSI ON

Based upon all of the foregoing, we construe Soffar’s notion
for issuance of a certificate of probable cause to appeal as a
nmotion for issuance of a certificate of appeal ability, and we GRANT
hima certificate of appealability with respect to: 1) his claim
that the State violated his Fifth Anmendnent privilege against
conpell ed self-incrimnation by interrogating hi mafter he i nvoked
his right to counsel; 2) his claimthat the State violated his
Si xt h Amendnent rights by interrogating hi mregardi ng an extraneous
of fense presented during the penalty phase of his trial after he
had request ed and been appoi nted counsel; and 3) his claimthat he
was deni ed the effective assistance of counsel based upon his trial
counsel’s failure to investigate, develop, and present avail able
evidence with respect to the surviving witness’'s statenents to
police and failure to retain a ballistics expert or develop

ballistics evidence.
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Havi ng al so determ ned that Soffar’s conviction and sentence
for capital murder are constitutionally infirm by virtue of the
State’s violation of Soffar’s right to counsel and his Fifth
Amendnent privilege against conpelled self-incrimnation, we
REVERSE the order of the district court granting sunmary j udgnment
in favor of the Director, and REMAND this case to the district
court for entry of an order (i) granting Petitioner Max Al exander
Soffar’s petition for wit of habeas corpus; (ii) setting aside his
conviction and sentence for felony capital nurder; and (iii)
ordering the release of Petitioner Mx Al exander Soffar from
custody unless the State commences a retrial of the Petitioner
within 120 days.> Al pending notions are DEN ED as MOOT.

REVERSED and REMANDED

> W would be remss if we concluded this opinion wthout
recogni zi ng t he out st andi ng perfornmance of Soffar’s habeas counsel,
Janes W Schropp at Fried, Frank, Harris, Shriver and Jacobson, and
David M Mles at Sidley & Austin, and their respective associ at es,
whose dedi cat ed research, exhaustive investigation, and unwaveri ng
perseverance was above and beyond the call of duty for pro bono
counsel
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EMLIOM GARZA, Crcuit Judge, dissenting:

A Texas jury found Max Al exander Soffar guilty of capital
murder in connection with a triple homcide at a suburban Houston
bowing alley. No physical evidence |inked Soffar to the nurder,
but he confessed to the crinme after being questioned by Bruce
Clawson, a Galveston detective whom Soffar knew. Li ke the
majority, | amdeeply disturbed by the police’s highly questionabl e
i nterrogation of Soffar.®® Nevertheless, due to our limted nature
of review under 28 U S.C. § 2254, | amnot convinced that the state
and federal courts erred in denying habeas relief. | nust
regrettably dissent.

I

The majority offers atwo-tiered analysis to support its claim
that the police violated Soffar’s Fifth Anmendnent right against
self-incrimnationin procuring his confession. It first maintains
that the police should have ceased questioni ng because Soffar had
clearly invoked his right to an attorney. 1In the alternative, even
if Soffar did not wunanmbiguously request counsel, the opinion
contends that Oficer Clawson’s msrepresentations invalidated

Soffar’s waiver of right to counsel.

%8 The gi st of Soffar’s argunent is that his 5th Anendnent rights
were viol ated when (1) Soffar asked how he coul d get a | awyer, and
O ficer dawson responded if he could afford to hire a | awer; (2)
O ficer Cawson clained that it could take between one day to one
month to obtain a court-appointed attorney, despite his know edge
of Houston’s “72-hour” rule; and (3) Oficer Cawson did not
respond when Max said, “so you're telling ne I’mon ny own.”
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The majority opinion’s first claim that Soffar had clearly
invoked his right to an attorney nmust neet a stringent standard.
The Suprene Court has held that a “suspect nust unanbiguously
request counsel” to trigger that constitutional right. Davis v.
United States, 512 U S. 452, 459, 114 S. . 2350, 129 L.Ed. 362
(1994) (requiring that a reasonable officer in the circunstances
woul d deemit as a request for an attorney). Wi | e a suspect does
not need to “speak with the discrimnation of an Oxford don,” 512
US, at 459, 114 S . 2350, he nust request an attorney so
clearly that a police officer need not “be forced to make difficult
j udgnent calls about whether the suspect in fact wants a | awer.”
ld. at 461, 114 S. . 2350. | ndeed, the Suprene Court has said
that no gray area exists on this matter: “a statenent either is
such an assertion of the right to counsel or it is not.” 1d. at
459, 114 S. . 2350 (citations omtted). A suspect nust make a
clear request for counsel because courts refuse “to give any
‘talismanic quality’ to the nmere word ‘attorney.’”” Giffin v.
Lynaugh, 823 F.2d 856, 863, n.3 (5th Gir. 1987).

Soffar sinply failed to request counsel in an unequivoca
manner . The record reflects that Soffar asked Oficer C awson
whet her he should get counsel, how he could get counsel and how
long it would take to get appointed counsel. Courts have rejected
each and every one of the above questions as too anbi guous or

equi vocal to constitute a “clear” invocation of right to counsel
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First, statenents asking for advice on whether to obtain an
attorney do not constitute a clear invocation of counsel. See
United States v. Posada-Rios, 158 F.3d 832, 867 (5th G r. 1998)
(holding that a suspect’s statenent that she “m ght have to get a
| awer then, huh?” was not a clear request); see also Davis, 512
U S at 462, 114 S. C. 2350 (“Maybe | should talk to a | awer” was
not a clear request). Second, courts have ruled that a suspect’s
inquiry into how he can obtain an attorney i s anbi guous. See United
States v. Cruz, 22 F.3d 96, 97 (5th Gr. 1994) (holding that a
suspect’s statenent that he was a “working man” who “couldn’t
afford an attorney” was not a clear request); see also Lord v.

Duckworth, 29 F.3d 1216, 1221 (7th Cr. 1994) (ruling that when a

suspect asks, “I can’'t afford a |lawer but is there anyway | can
get one?,” courts do not consider it a “clear” request for
counsel). Last, courts have held that a suspect does not make a

cl ear request for counsel when he asks a police officer howlong it
woul d take to get an attorney. See United States v. Lux, 905 F. 2d
1379, 1382 (10th Cr. 1990).

Furthernore, as the district court noted, Oficer Cawson's
testinony in state court undermnes the mpjority’s claim that
Sof far had made a cl ear request for an attorney.> The state habeas

court, after conducting a thirteen-day evidentiary hearing, nade a

% The federal district court adopted the state habeas court’s
findings of fact.
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finding of fact in its 184-page opinion that, “Bruce Cawson did
not consider the applicant’s questions regarding an attorney an
i nvocation of the applicant’s rights” (enphasis added).® The
maj ority opinion, however, mai ntains that “[t]his factua
finding. . .is not entitled to the heightened | evel of deference,”
and suggests that this court can adopt its own findings of fact.

| fail to see how we can i gnore the presunption of correctness
generally given to a state court’s factual findings. See 28 U S.C
8§ 2254(d) (1994) (a state court’s findings of fact “shall be
presunmed to be correct”); Denosthenes v. Baal, 495 U S. 731, 735,
110 S. Ct. 2223, 109 L.Ed.2d 762 (1990) (“[a] state court’s
determnations on the nerits of a factual issue are entitled to a
presunption of correctness on a federal habeas review ")

The Suprene Court has held that a “habeas court my not
disregard this presunption unless it expressly finds that one of
t he enunerated exceptions to 8 2254(d) is nmet and it explains the
reasoni ng i n support of that conclusion.” Burden v. Zant, 498 U. S.
433, 436-37, 111 S.Ct. 862, 112 L.Ed.2d 962 (1991). The majority
opinion fails to cite any of the eight enunerated exceptions
mentioned in 8 2254(d). Instead, it dismsses the state court’s

finding of fact by noting that O ficer C awson, at one point during

60 | agree with the majority that O ficer Oawson' s inpression is not
di spositive as to whether Soffar’s statenments actually constituted an effective
i nvocation. However, our legal conclusion is substantially informed by factua
findings. And here we nust give deference to the state court’s factual finding
that d awson hinmself did not consider any of Soffar’s statements as a request.
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the state habeas hearing, said that it was “obvious” that Soffar
“wanted an attorney.” Furthernore, the majority says that Oficer
Cl awson’ s testinony is sinply not credi bl e because of his “adm tted
role as the facilitator of custodial interrogation.” The majority
opi nion then seem ngly asserts its own factual finding that Oficer
Cl awson hinsel f believed that Soffar had clearly invoked his right
to counsel .

Wile Oficer Cawson at one point did say that it was
“obvious” that Soffar wanted an attorney, he answered differently
under further questioning. He ultimately answered no to the
gquestion, “[a]t the tinme he made t hose questi ons or asked you t hose
questions[,] did you consider them an invocation of rights to an
attorney?” As the federal district court said in adopting the
state court’s findings of fact, “Clawson’s state court testinony
taken as a whole supports the finding of the state habeas court
‘“that Bruce C awson did not consider the applicant’s questions
regarding an attorney [to be] an invocation of the applicant’s

rights (enphasi s added).

61 During direct exam nation at the state habeas hearing, Oficer
Cl awson first said that he did not construe Soffar’s statenents as
an invocation of counsel. Then he wavered, suggesting that he
thought it was “obvious” that he wanted an attorney. On cross-
exam nation, he reversed hinself again and said he did not believe
that Soffar wanted an attorney. The state and federal habeas
courts construed C awson’s testinony, taken as a whol e, as denying
that Soffar had requested an attorney. A portion of transcript
fromthe state habeas hearing foll ows:
[ Redirect exam nation of O ficer C awson]:
Q And did you not believe that Max’s comrents regarding an
(continued...)
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81(...conti nued)
attorney were intended to get himan attorney?

A: No. Well you see here is ny—I'msorry if youll allow ne a
second what you see here is ny conscious [sic]. | particularly
beli eve he needed it although | answered the question literally and
honestly [at the state trial] he did not ask for one.

Q | understand that. |’m asking what you thought was his
pur pose. You thought he really needed an attorney to deal with his
situation. You heard hi maski ng questi ons of you about at attorney.
Did that not indicate to you that he was thinking of getting an
attorney?

A. Ckay I1’'Il answer your question very literally, did not
i ndi cate, yes. Yes.

Q Ddit not indicate to you that at that point he wanted an
attorney if one could be arranged for hinf

A | would have to speculate on the purpose of him asking the
guesti on.

[ After several sustained objections, the redirect exam nation
conti nued: ]

Q Did you draw any objection, conclusions based on everything
you heard and observed from Max and everything you observed with
regard to his situation which you nake reference to in that
affidavit. What did you conclude that Max wanted at that point?

A: What did | conclude?

Q Yes.

A Well the obvious answer is that he wanted an attorney.

[ Recross-exam nation of Oficer C awson:]

Q Oficer dawson at that tine you had the conversation w th Max
Al exander Soffar did you in any way consi der his questions to be an
invocation to his right to an attorney?

A: No as |-

Q And is that sonewhat inconsistent with what your testinony was
on redirect wth M. Schropp?

A Answer to M. Schropp’s question wthin ny answer was in the
context of his question but | can see how you can take it as being
I nconsi stent yes.

Q And what is your testinony then, did Max Al exander Soffar
invoke his right to an attorney?

A: Max Al exander Soffar never asked ne for an attorney. :

Q At the tinme he nade those questions or asked you those
questions did you consider theman invocation to his rights to an
attorney?

A As | stated no.

Q Had you considered them invocation to his right for an
attorney woul d you have ceased any question?

A: Yes. And | said | wouldn’t have allowed anyone else to talk

(continued...)
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We cannot take out of context one statenent from the habeas
hearing to inmpugn the state court’s finding of fact. Nor can we
make credi bility judgnments about a wtness. A federal habeas court
must “nore than sinply disagree with the state court’s findings
before rejecting its factual determ nations. I nstead, it nust
conclude that the state court’s findings |acked even ‘fair[]
support’ inthe record.” R C Mrshall v. Lonberger, 459 U S. 422,
432, 103 S.Ct. 843, 74 L.Ed.2d 646 (1983). Here, there was nore
than fair support in the record to sustain the state court’s
factual finding: Oficer Cawson ultimtely stated that he did not
believe that Soffar had wanted an attorney.

Even i f we assune that the state habeas court erred, we cannot
make our own determ nation of the facts because we are not a fact-
finding body. Rather, we nmust remand it to the district court for
an evidentiary hearing to determne the facts. See Farner v. E.B
Caldwel |, 476 F.2d 22, 24 (5th Gr. 1973) (“If thereis . . .nerit
as to the adequacy of the state habeas proceedi ngs an evidentiary
hearing was required of the federal habeas court”) (enphasis
added); Fritz v. Spalding, 682 F.2d 782, 785 (9th G r. 1982) (if
“the state-court was ot herwi se deficient,” then “the petitioner is
entitled to an evidentiary hearing”); United States ex. rel.

Wllianms v. J.E LaVallee, 487 F.2d 1006, 1014 (2nd Cr. 1973) (if

61(...conti nued)
to him
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there is “substantial doubt” as to the state court’s findings, then
the federal appeals court “nust. . .remand to the district court
for an evidentiary hearing on the[] unresol ved issues”) (enphasis
added) .

During the state proceedi ngs, Oficer Cawson testified that
Soffar had not asked for an attorney. The majority opinion
characterizes this testinony as “technically accurate,” but not the
“whole truth” because “he kept substantial other parts of the
picture to hinmself, and from the jury, because he was not
specifically asked.” | would again stress that if the state court
erred in making factual findings, we nust remand it to the district
court for further fact-finding.

The majority tries to conpensate for the anbiguity of Soffar’s
statenents by reading too nuch into the colloquy between Oficer
Cl awson and Soffar. For instance, the mmjority clainms that
Soffar’s question, “how could [I] get a lawer?” really neant,
“well, I"minnocent, so how do | get ny |awer?” because Oficer
Cl awson had earlier told himto obtain a |l awer if he was i nnocent.
Such a strained interpretation “ignore[s] the plain neaning of his
words.” Cruz, 22 F.3d 8, n.9 (5th Gr. 1994) (citations omtted)

(hol ding that a court should not disregard the plain neaning of the

defendant’s words to find clear invocation). O ficer Cawson
testified 1in state court t hat he interpreted Soffar’s
gquestions))e.g., “how could [I] get a lawer”))as a procedural
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inquiry into how he could obtain an attorney, rather than as a
clear request for one. At best, the neaning of Soffar’s question
i's unclear.

The majority further maintains that Oficer Cawson should
have construed Soffar’s statenents as a request for an attorney,
due to their prior relationship and Soffar’s admtted inability “to
think much farther into the future than the present day.” | have
little doubt that Soffar was wei ghing his options and consi dering
requesting an attorney. But the fact remains that Soffar never
unanbi guously requested an attorney. Suprene Court has required
this high bar of clarity, although it has recognized that this rule

“m ght di sadvantage sone suspects who))because of fear,

intimdation, lack of linguistic skills, or a variety of other
reasons))will not <clearly articulate their right to counsel
al though they actually want to have a | awyer present.” Davis, 512

US at 460, 114 S. C. 2350. The Suprene Court justified this
result on the ground that a suspect has other inportant
constitutional sources of protection. See id., at 462, 114 S. C
at 2350 (refusing to create a “third layer of prophylaxis to
prevent police questioning when the suspect m ght want a | awer.”)
I

| al so cannot agree with the majority’ s alternative clai mthat

O ficer dawson’ s m sl eadi ng answers i nval i dated Sof far’s wai ver of

the right to counsel. | believe that Oficer Cawson’s dubious
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statenents could not have nullified Soffar’s waiver of his Mranda
ri ghts, because Soffar had already wai ved themby the time Oficer
Cl awson started his fateful interrogation. ®

In evaluating whether a suspect validly waived his Mranda
rights, we nust see if (1) the relinquishnment of the right was
voluntary in the sense that it was the product of a free and
deli berate choice; and (2) the waiver was nade with a ful
awareness of the right being abandoned and the consequences of
doing so. See Moran v. Burbine, 475 U. S. 412, 421,106 S.Ct. 1135,
89 L.Ed.2d 410 (1985).

Over the course of three hours, Soffar explicitly or
inplicitly waived his right to counsel and made incrimnating

coments after being read his Mranda rights at |east four tines.

52 The maj ority seeningly concedes that Soffar had earlier waived
his Mranda rights, but clainms that he had invoked his right to
remain silent when Detective Schultz interrogated him The
majority points out that Oficer Cawson testified at the state
habeas hearing that Detective Schultz told himthat he had hit a
“brick wall,” and asked C awson to interrogate him Thus,
according to the mpjority, Soffar had to re-waive his Mranda
rights before O ficer C awson coul d begin questioning him | do not
believe that Soffar had invoked his right to remain silent.
Oficer Clawson did testify that Detective Schultz said he had hit
a “brick wall,” but Detective Schultz hinself denied that and said
that Soffar did not invoke his right to remain silent. After
hearing the two dueling testinonies, the state court ultimtely
made the finding of fact that “the applicant’s refusal to talk to
certain officers or in the presence of officers was not an

i nvocation of the applicant’s right to remain silent.” Moreover,
the federal district court held that Soffar had failed to nmake a
clear invocation of his right toremain silent. |In short, Soffar

had al ready wai ved his Mranda rights, and did not need to re-waive
t hem
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First, Oficer Raynond WI | oughby arrested Soffar on the stol en
motorcycle charge at 8:00 a.m August 5th, he read Soffar his
M randa rights. On the ride back to the police station, Soffar
voluntarily made incrimnating statenents that he was guilty of
“bi gger things” and said he had knowl edge of the bowing alley
murders in Houston. Second, at 9:45 a.m, a magistrate judge
repeated to Soffar each of his Mranda rights. Sof far signed a
form acknow edgi ng his understanding of these rights. Third, at
around 10:30 a.m, Oficer Cawson read Soffar his Mranda rights
again. Cawson testified in his state habeas hearing that he did
not have to convince Soffar to talk to the police; he tal ked out of
his own volition, waiving his Mranda rights. See United States v.
Andaverde, 64 F.3d 1305, 1313 (9th Cr. 1995) (holding that a
suspect can expressly or inplicitly waive his rights). Wile the
two briefly discussed the bowing alley nmurders, Soffar nentioned
a possible acconplice, Latt Bloonfield. O ficer dawson warned
Soffar the gravity of the proceedings, and told himthat he m ght
receive the death penalty if found guilty. A few mnutes |ater,
Detective Schultz joined Oficer d awson. Finally, Detective
Schultz again read Soffar his Mranda rights, and the potenti al
puni shnment if convicted. Despite this second warning about the
potentially harsh consequences of a conviction, Soffar voluntarily
mentioned details of the nurder. Only after all these encounters

and Mranda warnings did Oficer Cawson engage in a conversation
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wher e Sof far broached the topic of possibly obtaining an attorney.

In Iight of these facts, | do not see how Oficer C awson’s
m sl eadi ng statenents coul d have retroactively invalidated Soffar’s
wai ver of right to counsel, given that Soffar had al ready wai ved
that right. Oficer Cawson did not need to read Soffar his
Mranda rights for the fifth tinme before interrogating himagain.
There is “no requi renent that an accused be continually rem nded of
his [Mranda] rights once he has intelligently waived them?”
United States v. Anthony, 474 F.2d 770, 774 (5th Gr. 1973); see
also United States v. Taylor, 461 F. Supp. 210, 214 (S.D. N Y. 1978)
(“Once a defendant has waived his right to counsel, there is no
requi renent that Mranda warnings be repeated every tine he is
questioned.”) Oficer Cawson had no duty to re-read Soffar his
ri ghts because Soffar “nmust have known that his rights had not
materially changed si nply because he. . .faced a newinterrogator.”
| d. See also Evans v. MCotter, 790 F.2d 1232, 1236 (5th Cr.
1986) (holding that because a suspect was given Mranda warni ngs
twice before, he was not entitled to another one three hours
later); United States v. Weekl ey, 130 F.3d 747, 751 (6th Cr. 1997)
(ruling that a “re-warning i s not required sinply because tine has
el apsed.”)

As the district court pointed out, there is nothing in the

record to suggest that Soffar))who had been given four Mranda
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war ni ngs i n the course of about three hours))suddenly was no | onger
aware of, or msunderstood his rights. It is “self-evident that
one who is told he is free to refuse to answer questions is in a
curious posture to | ater conplain that his answers were conpel l ed.”
Col orado v. Spring, 479 U S. 564, 576, 107 S.Ct. 851, 93 L.Ed.2d
954 (1987). At no point during this tinme did Soffar “assert a
desire to be represented by counsel or to remain silent at any
time.” Weekley, 140 F.3d at 751. Had he done so, he woul d have
needed to re-waive his Mranda rights before the police could
interrogate him See Edwards v. Arizona, 451 U S. 477, 484, 101
S.Ct.1880, 68 L.Ed.2d 378 (1981) (holding that until a suspect
requests counsel, the police can interrogate him. Sof f ar,
however, never clearly asserted his right to counsel or invoked his
right to remain silent.

The mgjority’s reliance on Mranda’s adnoni shnment that an
accused should not be “threatened, tricked or cajoled into a
wai ver” is inapposite. See Mranda, 384 U S. 436, 476, 86 S. O
1602, 16 L. Ed.2d 694 (1966). This rul e does not apply here because
Sof far has already waived his Mranda rights. The real question
here is what effect m sleading answers have on the ability of a
suspect))who has been read his Mranda rights and has waived
them)to request clearly an attorney.

| believe that a recent Fourth Circuit case with virtually

identical facts is instructive in regards to this question. I n
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Muel | er v. Angel one, 181 F.3d 557 (4th Gr. 1999), the suspect, who
had waived his Mranda rights, asked at one point during the
interrogation, “Do you think |I need an attorney here?” A police
of ficer shook his head, shrugged his shoulders, and told him
“You're just talking to us.” The suspect argued that his initial
wai ver was rendered invalid because of the m sleading answers.®
The court rejected that argunent and said that his “wai ver renmai ned
knowi ng, intelligent, and voluntary even after [the officer’s
m sl eadi ng] response.” ld. at 575. It pointed out that the
suspect had been read his rights, had signed a M randa wai ver form
few nonths before during the initial investigation, and had wai ved
his rights on three prior, non-related occasions. 1d (citing Mran
v. Burbine, 475 U. S. 412, 106 S.Ct. 1135). Simlarly, Soffar had
been read his Mranda rights four tines in three hours, had signed
a form in front of a magistrate judge acknow edging his
under st andi ng of his rights, had been warned tw ce about possibly
receiving the death penalty if convicted, and had nunerous prior
encounters with |law enforcenment. Soffar’s handwitten letter to
his attorney belies the claim that he did not understand his
Mranda rights: “l told them | wanted to talk to [B]ruce C awson
about the bowing alley. | knewit would be hell on ne if |I said

anything but at that point | didn't care” (enphasis added).

63 Citing Davis, the court said that the suspect failed to nake
a clear request for an attorney.
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The majority cites aline of Fifth Grcuit cases to show that
Oficer Cawson’s msleading statenents essentially invalidated
Sof far’s wai ver of right to counsel. See Nash v. Estelle, 597 F. 2d
513 (5th CGr. 1979); Thonpson v. Wainwight, 601 F.2d 768 (5th Cr.
1979); United States v. Cherry, 733 F.2d 1124 (5th Cr. 1984).
According to the majority, this line of Fifth Crcuit cases had two
key holdings: first, if a suspect nmakes an anbi guous request for an
attorney, the police nmust ask clarifying questions to determ ne his
true wi shes; second, a police officer cannot m sl ead a suspect into
abandoning his request for an attorney in the guise of asking
clarifying questions. The majority acknow edges that the Suprene
Court in Davis abrogated the first holding. See Davis, 512 U. S. at
452, 114 S. . 2350 (ruling that police officers no | onger have a
duty to ask clarifying questions). However, the nmajority contends
that Davis left Fifth Crcuit’s second hol ding unscathed. Thus,
the Fifth Crcuit, post-Davis, holds that if a police officer
chooses to ask clarifying questions, he cannot use it as a guise to
decei ve the suspect into inplicitly waiving his right to counsel.
According to the mmjority, Oficer Clawson violated Soffar’s
constitutional right because he chose to ask clarifying questions,
and then used m sl eadi ng statenents to force Soffar to “essentially
wai ve” his right to counsel.

Assum ng this distinction between Davis and the Fifth G rcuit

cases is valid, it still nmeans that the Suprenme Court has not
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directly addressed whether or not deceptive clarifying questions
violate the Fifth Anendnent.® Put another way, the Fifth Crcuit
hol di ngs cannot apply in this case because of Teague’s prohibition
agai nst “new’ constitutional rules in habeas review See Teague

v. Lane, 489 U. S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989). 1In

determning whether a rule is “new,” we nust “survey the |ega
| andscape as it then existed and determ ne whether a state court
considering the defendant’s claimat the tine his conviction becane
final would have felt conpelled by existing precedent to concl ude
that the rul e he seeks was required by the Constitution.” Fisher v.
Texas, F.3d 295, 305 (5th Cr. 1999) (citations omtted) (enphasis
added) .

The Fifth Grcuit holdings cited by the majority constitute a
“new’ rule under Teague because state courts generally are not
“conpelled” to follow federal circuit case law. See, e.g., d ock
v. Singletary, 65 F.3d 878, 885 (11th Cr. 1995) (holding that
federal courts of appeal “do not ‘dictate’ a particular rule to

state courts”); Cemons v. Delo, 124 F. 3d 944, 955, n.11 (8th Cr

1997) (assum ng w thout decision that “when the Court says ‘firmy

6 The majority opinion says that the Suprene Court nmde
“recognition” of the Fifth Grcuit’s Thonpson holding in Smth v.
Illinois, 469 U S 91, 105 S.C. 490, 83 L.Ed.2d 488 (1984). I
woul d only add that the Suprenme Court recognized Thonpson only to
the extent that it noted a circuit split on the issue of anbi guous
i nvocation of counsel. It expressly said that it “need not
resolve this conflict in the instant case.” 469 U. S. at 91, 105
S.Ct. 490.
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dictated by precedent,’ it neans Suprene Court precedent.”) But
see, e.g., Bell v. HIll, 190 F.3d 1089 (9th G r. 1999) (holding
that state courts can be conpelled to follow federal circuit case
law if “foreordained” by Suprene Court precedent). Basi c
principles of federalism affirm this view See Lockhart .
Fretwell, 506 U. S. 364, 376, 113 S.C. 838, 122 L. Ed.2d 180 (1993)
(Thomas, J., concurring) (“The Suprenmacy C ause denmands that state
law yield to federal law, but neither federal supremacy nor any
other principle of federal law requires that a state court’s
interpretation of federal lawgive way to a (lower) federal court’s
interpretation. . .An Arkansas trial court is bound by this
Court’s. . .interpretation of federal law, but if it follows the
Eighth Crcuit’s interpretation of federal law, it does so only
because it chooses to and not because it nust.”)
11

| find the facts of this case disturbing. Oficer Cawson’s
questioning of Soffar certainly raises many troubling questions
about his interrogation technique. Nevertheless, | nmust enphasize
that we are not in the position of a state appeals court, |et al one
a trial court. Under 8§ 2254 and Teague, we only have a limted
review of both the facts and the law. As nuch as | may synpat hi ze
wth the result of the majority’s opinion, | believe that our

precedents dictate the opposite outcone. | respectfully dissent.
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